LOBBYING  DISCLOSURE  ACT  OF  1993 


HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 
AND  GOVERNMENTAL  RELATIONS 

OF  THE 

COMMITTEE  ON  THE  JUDICIAKY 
HOUSE  OF  REPRESENTATIVES 


Q 

UJ 
> 

CO 
CVI 

^•"^ 

LU 

c= 

O 

ct: 

LU 

<: 

CH 

on  a- 


O 


CO 


O  iii 


C/D  tt 

cog 


)NE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 
ON 

xi.Iv.  823 

LOBBYING  DISCLOSURE  ACT  OF  1993 


MARCH  31,  1993 


Serial  No.  55 


Printed  for  the  use  oi  the  Co; 


on  the  Judiciary 


72-853 


U.S.   GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1994 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 
ISBN  0-16-046193-6 


LOBBYING  DISCLOSURE  ACT  OF  1993 


^^ 

cc  ^ 

Q 

BRA 

PART 

LU 
> 

CO 
CVI 

ICLI 

NTSDE 

«r— 

f  ^ 

UJ 

cr 

coi 

0 

Qi 

— )  0 

LU 

CI. 

a: 

STO 

RNMEI 

0^ 

cog 

HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 
AND  GOVERNMENTAL  RELATIONS 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
HOUSE  OF  REPRESENTATIVES 

1)NE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 
ON 

xx.Iv.  823 

LOBBYING  DISCLOSURE  ACT  OF  1993 


MARCH  31,  1993 


Serial  No.  55 


Printed  for  the  use  of  the  uoi 


on  the  Judiciary 


72-853 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1994 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  t)C  20402 
ISBN  0-16-046193-6 


COMMITTEE  ON  THE  JUDICIARY 


JACK  BROOKS, 

DON  EDWARDS,  California 
JOHN  CONYERS,  Jr.,  Michigan 
ROMANO  L.  MAZZOLI,  Kentucky 
WILLIAM  J.  HUGHES,  New  Jersey 
MIKE  SYNAR,  Oklahoma 
PATRICIA  SCHROEDER,  Colorado 
DAN  GLICKMAN,  Kansas 
BARNEY  FRANK,  Massachusetts 
CHARLES  E.  SCHUMER,  New  York 
HOWARD  L.  BERMAN,  CaUfomia 
RICK  BOUCHER,  Virginia 
JOHN  BRYANT,  Texas 
GEORGE  E.  SANGMEISTER,  Illinois 
CRAIG  A.  WASHINGTON,  Texas 
JACK  REED,  Rhode  Island 
JERROLD  NADLER,  New  York 
ROBERT  C.  SCOTT,  Virginia 
DAVID  MANN,  Ohio 
MELVIN  L.  WATT,  North  CaroUna 
XAVIER  BECERRA,  California 


Texas,  Chairman 

HAMILTON  FISH,  Jr.,  New  York 
CARLOS  J.  MOORHEAD,  California 
HENRY  J.  HYDE,  IlUnois 
F.  JAMES  SENSENBRENNER.  Jr., 

Wisconsin  

BILL  McCOLLUM,  Florida 
GEORGE  W.  GEKAS,  Pennsylvania 
HOWARD  COBLE,  North  CaroUna 
LAMAR  S.  SMITH,  Texas 
STEVEN  SCHIFF,  New  Mexico 
JIM  RAMSTAD,  Minnesota 
ELTON  GALLEGLY,  California 
CHARLES  T.  CANADY,  Florida 
BOB  INGLIS,  South  Carolina 
BOB  GOODLATTE,  Virginia 


Jonathan  R.  Yarowsky,  General  Counsel 

Robert  H.  Brink,  Deputy  General  Counsel 

Alan  F.  Coffey,  Jr.,  Minority  Chief  Counsel 


Subcommittee  on  Administrative  Law  and  GtovERNMENTAL  Relations 

JOHN  BRYANT,  Texas,  Chairman  '■^ 

DAN  GLICKMAN,  Kansas  GEORGE  W.  GEKAS,  Pennsylvania 

BARNEY  FRANK,  Massachusetts  JIM  RAMSTAD,  Minnesota 

HOWARD  L.  BERMAN,  CaUfomia  BOB  INGLIS,  South  CaroUna 

DAVID  MANN,  Ohio  BOB  GOODLATTE,  Virginia 
MELVIN  L.  WATT,  North  CaroUna 

Paul  J.  Drolet,  Counsel 

David  A.  Naimon,  Assistant  Counsel 

Raymond  V.  Smietanka,  Minority  Counsel 


(II) 


CONTENTS 


HEARING  DATE 


Page 
March  31,  1993  1 

TEXT  OF  BILL 

H.R.  823 5 

OPENING  STATEMENT 

Bryant,  Hon.  John,  a  Representative  in  Congress  from  the  State  of  Texas, 
and  chairman,  Subcommittee  on  Administrative  Law  and  Governmental 
Relations  ^ 

WITNESSES 

Aron,  Nan,  executive  director.  Alliance  for  Justice 205 

Christy,  James,  director.  Federal  relations,  and  Washington  coimsel,  Air 
Products  &  Chemicals,  Inc.,  on  behalf  of  the  National  Association  of  Manu- 

fflcturcrs  • ^^ 

Chwat,  John,  president,  Chwat  &  Co.,  Inc 109 

Eskridge,   William   M.,   Jr.,    professor,   constitutional   law   and   legislation, 

Georgetown  University  Law  Center  232 

Gilbert,  Pamela,  director.  Public  Citizen's  Congress  Watch 177 

Hudson,   J.   William,   president.    International   Association   of  Refrigerated 

'XX^Of^  j^Q^^^g   ^  O" 

Levin,  Hon.  Carl,  a  Senator  in  Congress  from  the  State  of  Michigan  45 

McBride,  Ann,  senior  vice  president,  Common  Cause  158 

Meeds,  Lloyd,  chairman.  Ethics  Committee,  American  League  of  Lobbyists  69 

O'Neill,  Albert  C,  Jr.,  chair,  Section  on  Taxation,  American  Bar  Association  ..  77 

Susman,  Thomas  M.,  attorney,  Ropes  &  Gray  216 

Troyer,  Thomas  A.,  counsel.  Independent  Sector 134 

Woods,  Jeanne,  legislative  counsel,  Washington  office,  American  Civil  Lib- 
erties Union  252 

LETTERS,  STATEMENTS,  ETC.,  SUBMITTED  FOR  THE  HEARING 

Aron,  Nan,  executive  director.  Alliance  for  Justice:  Prepared  statement  207 

Bryant,  Hon.  John,  a  Representative  in  Congress  from  the  State  of  Texas, 
and  chairman.  Subcommittee  on  Administrative  Law  and  Governmental 
Relations:  Letter  from  the  White  House  dated  March  31,  1993  2 

Christy,  James,  director.  Federal  relations,  and  Washington  counsel,  Air 
Products  &  Chemicals,  Inc.,  on  behalf  of  the  National  Association  of  Manu- 
facturers: Prepared  statement  101 

Chwat,  John,  president,  Chwat  &  Co.,  Inc.:  Prepared  statement HI 

Eskridge,  William  M.,  Jr.,  professor,  constitutional  law  and  legislation, 
Georgetown  University  Law  Center:  Prepared  statement 234 

Gilbert,  Pamela,  director.  Public  Citizen's  Congress  Watch:  Prepared  state- 
ment   •;•;;•■;••. r  "j 

Hudson,  J.  William,  president.  International  Association  of  Refrigerated 
Warehouses:  Prepared  statement  191 

Levin,  Hon.  Carl,  a  Senator  in  Congress  from  the  State  of  Michigan: 

Prepared  statement ••• .• °1 

Prepared  statement  of  Common  Cause  before  the  Senate  Subcommittee 
on  Oversight  of  Government  Management,  March  26,  1992 48 

(ni) 


IV 

Page 

McBride,  Ann,  senior  vice  president,  Common  Cause:  Prepared  statement  160 

Meeds,  Lloyd,  chairman.  Ethics  Committee,  American  League  of  Lobbyists: 

Prepared  statement 71 

O'Neill,  Albert  C,  Jr.,  chair,  Section  on  Teucation,  American  Bar  Association: 

Prepared  statement 79 

Susman,  Thomas  M.,  attorney.  Ropes  &  Gray:  Prepared  statement  218 

Troyer,  Thomas  A.,  counsel.  Independent  Sector  Prepared  statement  136 

Woods,  Jeanne,  legislative  counsel,  Washington  office,  American  Civil  Lib- 
erties Union: 

Prepared  statement  254 

Letter  to  Chairman  Bryant,  from  ACLU,  dated  November  17,  1993 267 

APPENDIX 
Material  submitted  for  the  hearing  record  271 


LOBBYING  DISCLOSURE  ACT  OF  1993 


WEDNESDAY,  MARCH  31,  1993 

House  of  Representatives, 
Subcommittee  on  Administrative  Law 

AND  Governmental  Relations, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:06  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Hon.  John  Bryant  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  John  Bryant,  Dan  Glickman,  Barney 
Frank,  Howard  L.  Berman,  David  Mann,  Melvin  L.  Watt,  George 
W.  Gekas,  Jim  Ramstad,  and  Bob  Inglis. 

Also  present:  Representative  Mazzoli. 

Staff  present:  David  A.  Naimon,  assistant  counsel;  Cynthia 
Blackston,  chief  clerk;  and  Raymond  V.  Smietanka,  minority  coun- 
sel. 

OPENING  STATEMENT  OF  CHAIRMAN  BRYANT 

Mr.  Bryant.  The  subcommittee  will  come  to  order. 

This  morning,  the  Subcommittee  on  Administrative  Law  and 
Grovemmental  Relations  is  holding  a  hearing  on  H.R.  823,  the  Lob- 
bying Disclosure  Act  of  1993,  which  is  designed  to  provide  for  the 
effective  disclosure  of  the  efforts  of  paid  lobbyists  to  influence  Fed- 
eral, legislative,  or  executive  branch  officials  in  the  conduct  of  gov- 
ernment actions  so  that  the  public  can  see  what  influences  these 
important  actions  affecting  their  lives  while  continuing  to  afford 
the  fullest  opportunity  to  the  people  to  exercise  their  right  to  peti- 
tion their  Government  for  a  redress  of  grievances  and  to  express 
their  opinions  freely  and  provide  information  to  the  Grovemment. 

Tlie  bill  would  replace  the  currently  lobbying  disclosure  laws 
with  a  single,  uniform  statute,  close  the  loopholes  in  the  existing 
disclosure  statutes  to  ensure  that  all  professional  lobbyists  are  reg- 
istered, streamline  disclosure  requirements,  and  establish  a  more 
effective  and  equitable  system  for  administering  and  enforcing  the 
disclosure  rules. 

This  legislation  has  been  a  good  example  of  bipartisan  and  bi- 
cameral cooperation  since  its  introduction  in  both  Houses  on  Feb- 
ruary 4.  It  has  the  strong  support  of  the  Clinton  administration. 
We  have  received  a  letter  this  morning,  copies  of  which  are  avail- 
able over  on  the  desk,  in  support  of  the  legislation,  pledging  to 
work  with  us  even  to  further  strengthen  the  bill  as  well,  and  we 
look  forward  to  that  and  a  good  deal  of  additional  input  from  the 
Clinton  administration. 

(1) 


[The  letter  follows:] 


THE   WHITE   HOUSE 
WASHINGTON 


March  31,  1993 


Dear  Mr.  Chairman: 

We  in  public  service  have  an  oppoxrtunity  to 
reconnect  the  bonds  of  trust  with  the  American 
people.   As  I  have  made  clear  from  the  beginning  of 
my  Administration,  I  believe  that  political  reform 
must  be  a  top  priority.   As  part  of  that  effort,  I 
strongly  support  the  Lobbying  Disclosure  Act  of  1993. 

Too  often  in  recent  years,  our  government  has 
not  served  the  interests  of  average  citizens.   One 
major  reason  for  this  is  the  disproportionate  impact 
of  lobbyists  on  the  governmental  process.   Today,  by 
some  estimates,  as  many  as  80,000  people  work  in 
Washington  directly  or  indirectly  as  lobbyists, 
representing  organized  interests  before  Congress  and 
the  executive  branch.   To  be  sure,  lobbying  is  a 
constitutionally  protected  right,  and  we  do  not 
propose  to  limit  that  right.   But  we  cannot  allow  the 
clamor  of  organized  interests  —  who  too  often  seek 
to  preserve  the  status  quo  —  to  drown  out  the  voice 
of  the  broad  middle  class. 

Despite  the  enormous  impact  of  lobbying,  and  the 
huge  sums  spent  for  those  purposes,  cxirrent  laws  do 
not  begin  to  address  the  piiblic's  questions  about 
what  forces  influence  policy.   Only  a  small  fraction 
of  individuals  who  should  register  under  current  law 
even  do  so.   Disclosure  forms  are  weak,  loophole- 
ridden  and  provide  meaningless  information.   Data 
regarding  lobbying  on  behalf  of  foreign  interests  is 
particularly  inadequate.   And  the  definitions  of 
lobbying  in  cxirrent  law  have  not  kept  up  with  the 
realities  of  the  labyrinthine  regulatory  state. 

To  restore  public  confidence,  then,  we  must 
ensure  at  a  bare  minimum  that  lobbying  is  fully 


disclosed,  so  the  full  range  of  activities  of 
lobbyists  is  open  to  public  scrutiny.  Toward  that 
end,  I  strongly  endorse  the  passage  of  legislation 
that  would  strengthen  and  streamline  lobbying 
disclosure,  and  that  effectively  provides  the  public, 
the  media  and  competing  interests  access  to 
information  about  the  extent  of  lobbying. 

This  legislation  would  create  a  comprehensive, 
uniform  statute  covering  all  professional  lobbyists 
without  regard  to  which  branch  of  the  federal 
government  they  lobby.   The  bill  provides,  for  the 
first  time,  a  broad  definition  of  who  is  a  lobbyist. 
It  requires  that  lobbyists  identify  their  clients, 
specify  on  which  issues  they  lobby,  and  disclose  how 
much  they  spent  or  were  paid.   At  the  same  time,  it 
streamlines  existing  law  to  make  the  rules  more 
comprehensible  for  individuals  who  must  comply. 

In  addition,  I  believe  the  subcommittee  may  want 
to  take  steps  to  strengthen  and  clarify  the  bill.   My 
Administration  looks  forward  to  working  with  the 
subcommittee  on  such  improvements. 

We  cannot  settle  for  business  as  usual  in 
Washington;  this  legislation  must  be  only  the 
beginning  of  large  scale  political  reform.  My 
Administration  has  already  implemented  the  toughest- 
ever  restrictions  on  post "employment  lobbying  by 
senior  officials,  banning  them  from  lobbying  their 
agency  for  five  years  and  from  ever  serving  as  a 
registered  agent  for  a  foreign  government.  We  have 
proposed  the  elimination  of  the  deductibility  of 
lobbying  expenses.  This  deduction  inappropriately 
subsidizes  organized  interests  who  seek  to  influence 
the  legislative  process.   Finally,  we  will  shortly 
propose  campaign  finance  reform  legislation  that  will 
further  reduce  the  role  of  organized  interests  in  the 
political  system. 


I  look  forward  to  working  with  the  Congress  to 
secure  speedy  enactment  of  this  important 
legislation.   I  appreciate  the  hard  work  of  the 
subcommittee  on  this  issue. 

With  best  wishes, 

Sincerely, 


The  Honorable  John  Bryant 

Chairman 

Subcommittee  on  Administrative 

Law  and  Governmental  Relations 
House  of  Representatives 
Washington,  D.C.   20515 
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[The  bill,  H.R.  823,  follows:] 


103d  congress 
1st  Session 


H.  R.  823 


To  provide  for  the  disclosure  of  lobbying  activities  to  influence  the  Federal 
Government,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  4,  1993 

Mr.  Bryant  (for  himself,  Mr.  Gekas,  and  Mr.  Guckman)  introduced  the 

followng  bill;  which  was  referred  to  the  Committee  on  the  Judiciary 

March  16,  1993 
Additional  sponsors:  Mr.  Olver  and  Mr.  Mazzou 


A  BILL 

To  provide  for  the  disclosure  of  lobbying  activities  to 
influence  the  Federal  Government,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Lobbying  Disclosure 

5  Act  of  1993". 

6  SEC.  2.  FINDINGS  AND  PURPOSE. 

7  (a)  Findings. — The  Congress  finds  that — 

8  (1)  responsible  representative  Government  re- 

9  quires  public  awareness  of  the  efforts  of  paid  lobby- 


2 

1  ists  tx)  influence  the  public  decisionmaking  process  in 

2  both  the  legislative  and  executive  branches  of  the 

3  Federal  Government; 

4  (2)   existing  lobbying  disclosure  statutes  have 

5  been  ineffective  because  of  unclear  statutory  lan- 

6  guage,   weak   investigative   and   enforcement   provi- 

7  sions,  and  an  absence  of  clear  guidance  as  to  who 

8  is  required  to  register  and  what  they  are  required  to 

9  disclose;  and 

10  (3)  the  effective  public  disclosure  of  the  identity 

11  and  extent  of  the  efforts  of  paid  lobbyists  to  influ- 

12  ence  Federal  officials  in  the  conduct  of  Government 

13  actions  will  increase  public  confidence  in  the  integ- 

14  rity  of  Government. 

15  (b)  Purpose. — The  purposes  of  this  Act  are  to — 

16  (1)  provide  for  the  disclosure  of  the  efforts  of 

17  paid  lobbyists  to  influence  Federal  legislative  or  ex- 

18  ecutive  branch  officials  in  the  conduct  of  Govem- 

19  ment  actions;  and 

20  (2)  afford  the  fullest  opportunity  to  the  people 

21  of  the  United  States  to  exercise  their  constitutional 

22  right  to  petition  their  Government  for  a  redress  of 

23  grievances,  to  express  their  opinions  freely  to  their 

24  Grovemment,   and   to   provide   information   to   their 

25  Government. 
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1  SEC.  3.  DEFINITIONS. 

2  As  used  in  this  Act: 

3  (1)  The  term  "agency"  has  the  same  meaning 

4  as  such  term  is  defined  under  section  551(1)  of  title 

5  5,  United  States  Code. 

6  (2)  The  term  "cUent"  means  any  person  who 

7  employs  or  retains  another  person  for  financial  or 

8  other  compensation  to  conduct  lobbying  activities  on 

9  its  own  behalf.   An  organization  whose  employees 

10  conduct  lobbying  activities  on  its  behalf  is  both  a  cli- 

1 1  ent  and  an  employer  of  the  lobbyists.  In  the  case  of 

12  a  coalition  or  association  that  employs  or  retains 

13  others  to  conduct  lobbying  activities  on  behalf  of  its 

14  membership,  the  client  is  the  coalition  or  association 

15  and  not  its  individual  members. 

16  (3)   The  term  "covered  executive  branch  offi- 

17  cial"  means — 

18  (A)  the  President; 

19  (B)  the  Vice  President; 

20  (C)  any  officer  or  employee  of  the  Execu- 

21  tive  Office  of  the  President  other  than  a  clerical 

22  or  secretarial  employee; 

23  (D)    any  officer  or  employee  serving  in  an 

24  Executive  level  I,  II,  HI,  IV,  or  V  position,  as 

25  designated  in  statute  or  executive  order; 

•HR  823  SC 


8 

4 

1  (E)  any  officer  or  employee  serving  in  a 

2  Senior  Executive   Service  position,   as  defined 

3  under   section    3232(a)(2)    of   title    5,    United 

4  States  Code; 

5  (F)  any  member  of  the  uniformed  services 

6  whose  pay  grade  is  at  or  in  excess  of  0-7  under 

7  section  201  of  title  37,  United  States  Code;  and 

8  (G)  any  officer  or  employee  serving  in  a 

9  position  of  a  confidential  or  policy-determining 

10  character  under  Schedule   C   of  the   excepted 

11  service  pursuant  to  regulations  implementing 

12  section  2103  of  title  5,  United  States  Code. 

13  (4)  The  term  "covered  legislative  branch  offi- 

14  cial"  means — 

15  (A)  a  Member  of  Congress; 

16  (B)  an  elected  officer  of  Congress; 

17  (C)    any  employee   of  a   Member  of  the 

18  House  of  Representatives,  of  a  committee  of  the 

19  House  of  Representatives,  or  on  the  leadership 

20  staff  of  the   House   of  Representatives,   other 

21  than  a  clerical  or  secretarial  employee; 

22  (D)  any  employee  of  a  Senator,  of  a  Sen- 

23  ate  Committee,  or  on  the  leadership  staff  of  the 

24  Senate,  other  than  a  clerical  or  secretarial  em- 

25  ployee;  and 

•HR  823  SC 
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1  (E)  any  employee  of  a  joint  committee  of 

2  the  Congress,  other  than  a  clerical  or  secrctar- 

3  ial  employee. 

4  (5)  The  term  "Director"  means  the  Director  of 

5  the  Office  of  Lobbying  Registration  and  Public  Dis- 

6  closure. 

7  (6)  The  term  "employee"  means  any  individual 

8  who  is  an  officer,  employee,  partner,  director,  or  pro- 

9  prietor  of  an  organization,  but  does  not  include — 

10  (A)     independent     contractors     or     other 

1 1  agents  who  are  not  regular  employees;  or 

12  (B)  volunteers  who  receive  no  financial  or 

13  other  compensation  from  the  organization  for 

14  their  services. 

15  (7)  The  term  "foreign  entity"  means — 

16  (A)  a  government  of  a  foreign  country  or 

17  a  foreign  political  party  (as  such  terms  are  de- 

18  fined  in  section  1   (e)  and  (f)  of  the  Foreign 

19  Agents  Registration  Act  of  1938,  as  aniended 

20  (22  U.S.C.  611  (e)  and  (f))); 

21  (B)   a  person  outside  the  United  States, 

22  other  than  a  United  States  citizen  or  an  organi- 

23  zation  that  is  organized  under  the  laws  of  the 

24  United  States  or  any  State  and  has  its  principal 

25  place  of  business  in  the  United  States;  or 

•HR  823  SC 
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1  (C)  a  partnership,  association,  corporation, 

2  organization,  or  other  combination  of  persons 

3  that  is  organized  under  the  la'v^'s  of  or  has  its 

4  principal  place  of  business  in  a  foreign  country. 

5  (8)  The  term  "lobbying  acti\-ities"  means  lobby- 

6  ing  contacts  and  efforts  in  support  of  such  contacts, 

7  including   preparation    and    planning   acti\ities,    re- 

8  search  and  other  background  work  that  is  intended 

9  for  use  in  contacts,  and  coordination  wth  the  lobby- 

10  ing  activities  of  others.  Lobbying  acti\ities  include 

11  grass  roots  lobbying  communications  (as  defined  in 

12  regulations  implementing  section  4911(c)(3)  of  the 

13  Internal  Revenue  Code  of  1986)  to  the  extent  that 

14  such  activities  are  made  in  direct  support  of  lobby- 

15  ing  contacts. 

16  (9) (A)  The  term  ''lobbving  contact"  means  any 

17  oral  or  ^v^itten  communication  wth  a  covered  legisla- 

18  tive  or  executive  branch  official  made  on  behalf  of  a 

19  client  with  regard  to — 

20  (i)  the  formulation,  modification,  or  adop- 

21  tion  of  Federal  legislation  (including  legislative 

22  proposals); 

23  (ii)  the  formulation,  modification,  or  adop- 

24  tion  of  a   Federal   rule,   regulation.   Executive 
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1  order,  or  any  other  program,  policy  or  position 

2  of  the  United  States  Government;  or 

3  (iii)  the  administration  or  execution  of  a 

4  Federal  program  or  policy  (including  the  nego- 

5  tiation,  award,  or  administration  of  a  Federal 

6  contract,  grant,  loan,  permit,  or  license)  except 

7  that  it  does  not  include  communications  that 

8  are  made  to  officials  serving  in  the  Senior  Exec- 

9  utive  Service  or  the  uniformed  services  in  the 

10  agency  responsible  for  taking  such  action. 

11  (B)  The  term  shall  not  include  communications 

12  that  are — 

13  (i)  made  by  public  officials  acting  in  their 

14  official  capacity; 

15  (ii)  made  by  representatives  of  a  media  or- 

16  ganization  who  are  primarily  engaged  in  gather- 

17  ing  and  disseminating  news  and  information  to 

18  the  public; 

19  (iii)  made  in  a  speech,  article  or  other  pub- 

20  lication,  or  through  the  media; 

21  (iv)  made  on  behalf  of  a  foreign  principal 

22  and  disclosed  under  the  Foreign  Agents  Keg- 

23  istration  Act  of  1938,  as  amended  (22  U.S.C. 

24  611  et  seq.); 
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1  (v)  requests  for  appointments,  requests  for 

2  the  status  of  a  Federal  action,  or  other  similar 

3  ministerial  contacts,  if  there  is  no  attempt  to 

4  influence  covered  legislative  or  executive  branch 

5  officials; 

6  (vi)  made  in  the  course  of  participation  in 

7  an  advisory  committee  subject  to  the  Federal 

8  Advisory  Committee  Act; 

9  (vii)  testimony  given  before  a  committee, 

10  subcommittee,  or  office  of  Congress,  or  submit- 

11  ted  for  inclusion  in  the  public  record  of  a  hear- 

12  ing  conducted  by  such  committee,  subcommit- 

13  tee,  or  office; 

14  (viii)  information  provided  in  writing  in  re- 

15  sponse  to  a  specific  written  request  fi-om  a  Fed- 

16  eral  agency  or  a  congressional  committee,  sub- 

17  committee,  or  office; 

18  (ix)  required  by  subpoena,  civil  investiga- 

19  tive  demand,  or  otherwise  compelled  by  statute, 

20  regulation,   or  other  action  of  Congress  or  a 

21  Federal  agency; 

22  (x)  made  in  response  to  a  notice  in  the 

23  Federal  Register,  Commerce  Business  Daily,  or 

24  other  similar  publication  soliciting  communica- 

25  tions  fix)m  the  public  and  directed  to  the  agency 
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1  official  specifically  designated  in  the  notice  to 

2  receive  such  communications; 

3  (xi)  not  possible  to  report  without  disclos- 

4  ing  information,  the  unauthorized  disclosure  of 

5  which  is  prohibited  by  law; 

6  (xii)  made  to  agency  officials  with  regard 

7  to  judicial  proceedings,  criminal  or  civil  law  en- 

8  forcement  inquiries,  investigations  or  proceed- 

9  ings,  or  filings  required  by  statute  or  regula- 

10  tion; 

11  (xiii)    made    in    compliance    with    written 

12  agency   procedures    regarding   an    adjudication 

13  conducted  by  the  agency  under  section  554  of 

14  title   5,   United   States   Code,   or  substantially 

15  similar  provisions; 

16  (xiv)  written  comments  filed  in  a  public 

17  docket    and    other    communications    that    are 

18  made  on  the  record  in  a  public  proceeding;  and 

19  (xv)  made  on  behalf  of  an  individual  with 

20  regard   to   such   individual's   benefits,   employ- 

21  ment,    other   personal    matters    involving   only 

22  that  individual,  or  disclosures  by  that  individual 

23  pursuant  to  applicable  whistleblower  statutes. 

24  (10)  The  term  "lobbyist"  means  any  individual 

25  who  is  employed  or  retained  by  another  for  financial 
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1  or  other  compensation  to  perform  services  that  in- 

2  elude   lobbying  contacts,   other  than   an   individual 

3  whose  lobbying  activities  are  only  incidental  to,  and 

4  are  not  a  significant  part  of,  the  services  provided  by 

5  such  individual  to  the  client. 

6  (11)  The  term  "organization"  means  any  cor- 

7  poration  (excluding  a  (rovemment  corporation),  com- 

8  pany,    foundation,    association,    labor   organization, 

9  firm,  partnership,  society,  joint  stock  company,  or 

10  group  of  organizations.  Such  term  shall  not  include 

11  any  Federal,    State,    or   local   unit   of  government 

12  (other  than  a  State  college  or  university  as  described 

13  under  section  511(a)(2)(B)  of  the  Internal  Revenue 

14  Code  of  1986),  organization  of  State  or  local  elected 

15  or  appointed  officials,  any  Indian  tribe,  any  national 

16  or  State  political  party  and  any  organizational  unit 

17  thereof,  or  any  Federal,  State,  or  local  unit  of  any 

18  foreign  government. 

19  (12)    The   term    "public    official"    means   any 

20  elected  or  appointed  official  who  is  a  regular  em- 

21  ployee  of  a  Federal,  State,  or  local  unit  of  govem- 

22  ment  (other  than  a  State  college  or  university  as  de- 

23  scribed  under  section  511(a)(2)(B)  of  the  Internal 

24  Revenue  Code  of  1986),  an  organization  of  State  or 

25  local  elected  or  appointed  officials,  an  Indian  tribe, 
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1  a  national  or  State  political  party  or  any  organiza- 

2  tional  unit  thereof,  or  a  Federal,  State,  or  local  unit 

3  of  any  foreign  government. 

4  SEC.  4.  REGISTRATION  OF  LOBBYISTS. 

5  (a)  Registration. — (1)  No  later  than  30  days  after 

6  a  lobbyist  first  makes  a  lobbying  contact  or  agrees  to  make 

7  lobbying  contacts,  such  lobbyist  (or,  as  provided  under 

8  subsection  (c)(2),  the  organization  employing  such  lobby- 

9  ist),  shall  register  with  the  Office  of  Lobbying  Registration 

10  and  Public  Disclosure. 

11  (2)    Notwithstanding    paragraph    (1),    any    person 

12  whose  total  income  or  total  expenses  in  connection  with 

13  lobbying  activities  on  behalf  of  a  particular  client  do  not 

14  exceed,  or  are  not  expected  to  exceed,  $1,000  in  a  semi- 

15  annual  period  is  not  required  to  register  for  such  client. 

16  (b)  Contents  of  Registration. — Each  registra- 

17  tion  under  this  section  shall  be  in  such  form  as  the  Direc- 

18  tor  shall  prescribe  by  regulation  and  shall  contain — 

19  (1)  the  name,  address,  business  telephone  num- 

20  ber  and  principal  place  of  business  of  the  registrant, 

21  and  a  general  description  of  its  business  or  activi- 

22  ties; 

23  (2)  the  name,  address,  and  principal  place  of 

24  business  of  the  registrant's  client,  and  a  general  de- 
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1  scription  of  its  business  or  activities   (if  different 

2  from  paragraph  (1)); 

3  (3)  the  name  of  any  organization,  other  than 

4  the  cUent,  thatr— 

5  (A)  contributes  more  than  $5,000  toward 

6  the  lobbying  activities  in  a  semiannual  period; 

7  (B)  significantly  participates  in  the  super- 

8  vision  or  control  of  the  lobbying  activities;  and 

9  (C)  has  a  direct  financial  interest  in  the 

10  outcome  of  the  lobbying  activities; 

11  (4)  the  name,  principal  place  of  business,  and 

12  approximate  percentage  of  equitable  ownership  in 

13  the  client  (if  any)  or  any  foreign  entity  that — 

14  (A)   holds   at   least   20   percent   equitable 

15  ownership  in  the  client; 

16  (B)  directly  or  indirectly,  in  whole  or  in 

17  major   part,    supervises,    controls,    directs,    fi- 

18  nances,  or  subsidizes  the  activities  of  the  client; 

19  or 

20  (C)  is  an  affiliate  of  the  cUent  that  has  a 

21  direct  interest  in  the  outcome  of  the  lobbying 

22  activity; 

23  (5)  a  statement  of  the  general  issue  areas  in 

24  which  the  registrant  expects  to  engage  in  lobbying 

25  activities  on  behalf  of  the  client  and,  to  the  extent 
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1  practicable,  a  list  of  specific  issues  that  have  already 

2  been  addressed  or  are  likely  to  be  addressed;  and 

3  (6)  the  name  of  each  employee  of  the  registrant 

4  whom  the  registrant  expects  to  act  as  a  lobbyist  on 

5  behalf  of  the  client  and,  if  any  such  employee  has 

6  served  as  a  covered  legislative  or  executive  branch 

7  official  in  the  2  years  prior  to  the  date  of  the  reg- 

8  istration  (or  a  report  amending  the  registration),  the 

9  position  in  which  such  employee  served. 

10  (c)  Guidelines  for  Registration. — (1)  In  the 

1 1  case  of  a  registrant  representing  more  than  one  client,  a 

12  separate  registration  shall  be  filed  for  each  client  rep- 

13  resented. 

14  (2)  Any  organization  that  has  one  or  more  employees 

15  who  are  lobb3dsts  shall  file  a  sin^e  registration  for  each 

16  client  on  behalf  of  its  employees  who  engage  in  lobbying 

17  activities  on  behalf  of  such  client. 

1 8  sec.  5.  reports  by  registered  lobbyists. 

19  (a)  Semiannual  Report. — No  later  than  30  days 

20  after  the  end  of  the  semiannual  period  beginning  on  the 

21  first  day  of  each  January  and  the  first  day  of  July  of  each 

22  year  in  which  it  is  registered,  each  registrant  shall  file  a 

23  report  ^vith  the  Office  of  Lobbying  Registration  and  Public 

24  Disclosure  on  its  lobbying  activities  during  such  semi- 

25  annual  period. 
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1  (b)  Contents  of  Report. — Each  semiannual  re- 

2  port  filed  under  this  section  shall  be  in  such  form  as  the 

3  Director  shall  prescribe  by  regulation  and  shall  contain — 

4  (1)  the  name  of  the  registrant,  the  name  of  the 

5  chent,  and  any  changes  or  updates  to  the  informa- 

6  tion  pro\ided  in  the  initial  registration; 

7  (2)  for  each  general  issue  area  in  which  the  reg- 

8  istrant  engaged  in  lobbying  activities  on  behalf  of 

9  the  client  during  the  semiannual  filing  period — 

10  (A)  a  list  of  the  specific  issues  upon  which 

11  the  registrant  engaged  in  significant  lobbying 

12  activities,  including  a  list  of  bill  numbers  and 

13  references  to  specific  regulators-  actions,  pro- 

14  grams,  projects,  contracts,  grants  and  loans,  to 

15  the  maximum  extent  practicable; 

16  (B)  a  statement  of  the  Houses  and  com- 

17  mittees  of  Congress  and  the  Federal  agencies 

18  contacted  by  lobbyists  employed  by  the  reg- 

19  istrant  on  behalf  of  the  cUent  during  the  semi- 

20  annual  filing  period; 

21  (C)  a  list  of  the  employees  of  the  registrant 

22  who  acted  as  lobbyists  on  behalf  of  the  client; 

23  and 
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1  (D)   a  description  of  the  interest  in  the 

2  issue,   if  any,  of  any  foreign  entity  identified 

3  under  section  4(b)(4); 

4  (3)  in  the  case  of  a  registrant  lobbying  on  be- 

5  half  of  a  client  other  than  the  registrant,  a  good 

6  faith  estimate  of  the  total  amount  of  all  income  from 

7  the  client  (including  any  payments  to  the  registrant 

8  by  any  other  person  to  lobby  on  behalf  of  the  client) 

9  during  the  semiannual  period,  other  than  income  for 

10  matters  that  are  unrelated  to  lobbying  activities;  and 

11  (4)  in  the  case  of  a  registrant  lobbying  on  its 

12  own  behalf,  a  good  faith  estimate  of  the  total  ex- 

13  penses  that  the  organization  and  its  employees  in- 

14  curred  in  connection  with  lobbying  activities  during 

15  the  semiannual  filing  period. 

16  (c)  Estimates  op  Income  or  Expenses. — For  the 

17  purpose  of  this  section,  estimates  of  income  or  expenses 

18  shall  be  made  as  follows: 

19  (1)   Income  or  expenses  of  $200,000  or  less 

20  shall  be  estimated  by  the  following  categories: 

21  (A)  At  least  $1,000  but  not  more  than 

22  $10,000. 

23  (B)  More  than  $10,000  but  not  more  than 

24  $20,000. 
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1  (C)  More  than  $20,000  but  not  more  than 

2  $50,000. 

3  (D)  More  than  $50,000  but  not  more  than 

4  $100,000. 

5  (E)    More   than    $100,000   but   not   more 

6  than  $200,000. 

7  (2)  Income  or  expenses  in  excess  of  $200,000 

8  shall    be    estimated    and    rounded    to    the    nearest 

9  $100,000. 

10  (3)  Any  registrant  whose  total  income  or  total 

11  expenses  are  less  than  $1,000  in  a  semiannual  pe- 

12  riod  (as  estimated  under  subsection  (b)  (3)  or  (4), 

13  or  paragraph  (4)  of  this  subsection,  as  applicable)  is 

14  deemed  to  be  inactive  during  such  period  and  may 

15  comply  with  the  reporting  requirements  of  this  sec- 

16  tion  by  so  notifying  the  Director,  in  such  form  as 

17  the  Director  may  prescribe. 

18  (4)  In  the  case  of  registrants  that  are  required 

19  to  report  or  identify  lobbying  income  or  expenses 

20  under  sections  6033  and  6104  of  the  Internal  Reve- 

21  nue  Code  of  1986,  regulations  developed  under  sec- 

22  tion  6  shall  provide  that  the  amounts  required  to  be 

23  disclosed  under  such  sections,  or  a  good  faith  esti- 

24  mate  of  such  amounts,  may  be  reported  (by  category 
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1  of  dollar  value)  to  meet  the  requirements  of  sub- 

2  section  (b)  (3)  or  (4)  of  this  section. 

3  (5)    In   estimating   total    income   or   expenses 

4  under  this  section,  a  registrant  is  not  required  to 

5  include — 

6  (A)  the  value  of  contributed  services  for 

7  which  no  payment  is  made;  or 

8  (B)  the  expenses  for  services  provided  by 

9  an  independent  contractor  or  agent  of  the  reg- 

10  istrant  who  is  separately  registered  under  this 

11  Act. 

12  (d)    Contacts  With   Congressional   Commit- 

13  tees. — For  purposes  of  subsection  (b)(2),  any  contact 

14  with  a  member  of  a  congressional  committee,  an  employee 

15  of  a  congressional  committee,  or  an  employee  of  a  member 

16  of  a  congressional  committee  regarding  a  matter  within 

17  the  jurisdiction  of  such  committee  is  a  contact  with  the 

18  committee. 

19  (e)  Extension  for  Piling. — The  Director  may 

20  grant  an  extension  of  time  of  not  more  than  30  days  for 

21  the  filing  of  any  report  under  this  section,  on  the  request 

22  of  the  registrant,  for  good  cause  shown. 
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1  SEC.  6.  ADMINISTRATIVE  DUTIES  OF  THE  OFFICE  OF  LOB- 

2  BYING  REGISTRATION  AND  PUBUC  DISCLO- 

3  SURE. 

4  (a)  Establishment. — (1)  There  is  established  with- 

5  in  the  Department  of  Justice  an  Office  of  Lobbying  Reg- 

6  istration  and  Pubhc  Disclosure,  which  shall  be  headed  by 

7  a  Director.  The  Director  shall  be  appointed  by  the  Presi- 

8  dent,  by  and  with  the  advice  and  consent  of  the  Senate. 

9  The  Director  shall  be  an  individual  who,  by  demonstrated 

10  ability,  background,  training,  and  experience,  is  especially 

1 1  quahfied  to  carry  out  the  functions  of  the  position. 

12  (2)  Section  5316  of  title  5,  United  States  Code,  is 

13  amended  by  adding  at  the  end  thereof  the  following: 

14  "Du-ector  of  the  Office  of  Lobbying  Registra- 

15  tion  and  Pubhc  Disclosure,  Department  of  Justice.". 

16  (b)  Duties.— The  Director  of  the  Office  of  Lobbying 

17  Registration  and  PubUc  Disclosure  shall — 

18  (1)  after  notice  and  an  opportunity  for  pubUc 

19  comment,  and  consultation  with  the  Secretary  of  the 

20  Senate,  the  Clerk  of  the  House  of  Representatives, 

21  and  the  Administrative  Conference  of  the  United 

22  States,  prescribe  such  rules,  forms,  penalty  sched- 

23  ules,  and  procedural  regulations  as  are  necessary  for 

24  the  implementation  of  this  Act; 

25  (2)  provide  guidance  and  assistance  on  the  reg- 

26  istration  and  reporting  requirements  of  this  Act,  in- 
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1  eluding,  to  the  extent  practicable,  the  issuance  of 

2  published  decisions  and  advisory  opinions; 

3  (3)   review  and  make  such  supplemental  ver- 

4  ifications  or  inquiries  as  are  necessary  to  ensure  the 

5  completeness,  accuracy,  and  timeliness  of  registra- 

6  tions  and  reports; 

7  (4)   develop   filing,   coding,   and  cross-indexing 

8  systems  to  carry  out  the  purposes  of  this  Act,  in- 

9  eluding  computerized  systems  designed  to  minimize 

10  the  burden  of  filing  and  maximize  public  access  to 

1 1  materials  filed  under  this  Act; 

12  (5)  ensure  that  the  computer  systems  developed 

13  pursuant  to  paragraph  (4) — 

14  (A)  allow  the  materials  filed  under  this  Act 

15  to  be  accessed  by  client  name,  lobbyist  name, 

16  and  registrant  name;  and 

17  (B)  are  compatible  with  computer  systems 

18  developed  and  maintained  by  the  Federal  Elec- 

19  tion  Commission,  and  that  information  filed  in 

20  the  two  systems  can  be  readily  cross-referenced; 

21  (6)  make  copies  of  each  registration  and  report 

22  filed  under  this  Act  available  to  the  public  in  elec- 

23  tronie  and  hard  copy  formats  as  soon  as  practicable 

24  after  the  date  on  which  such  registration  or  report 

25  is  received; 
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1  (7)  preserve  the  originals  or  accurate  reproduc- 

2  tion  of  registrations  until  such  time  as  they  are  ter- 

3  minated,  and  of  reports  for  a  period  of  no  less  than 

4  2   years   from   the   date   on   which   the   report   is 

5  received; 

6  (8)  maintain  a  computer  record  of  the  informa- 

7  tion  contained  in  registrations  and  reports  for  no 

8  less  than  5  years  after  the  date  on  vfYach  such  reg- 

9  istrations  and  reports  are  received; 

10  (9)   compile   and   summarize,   with   respect  to 

11  each  semiannual  period,  the  information  contained 

12  in  registrations  and  reports  filed  during  such  period 

13  in  a  manner  which  clearly  presents  the  extent  and 

14  nature  of  expenditures  on  lobbying  activities  during 

15  such  period; 

16  (10)  make  information  compiled  and  summa- 

17  rized  under  paragraph  (9)  available  to  the  public  in 

18  electronic  and  hard  copy  formats  as  soon  as  prac- 

19  ticable  after  the  close  of  each  semiannual  filing  pe- 

20  riod; 

21  (11)   provide,   by  computer  telecommunication 

22  and  other  means,  to  the  Secretary  of  the  Senate  and 

23  the  Clerk  of  the  House  of  Representatives  copies  of 

24  all  registrations  and  reports  received  under  this  Act 

25  and  all  compilations,  cross-indexes  and  summaries  of 
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1  such  registrations  and   reports,   as   soon   as  prac- 

2  ticable  (but  not  later  than  2  working  days)  after 

3  such  material  is  received  or  created;  and 

4  (12)  transmit  to  the  President  and  the  Con- 

5  gress  an  annual  report  describing  the  activities  of 

6  the    Office    and    the    implementation    of   this   Act, 

7  including — 

8  (A)  a  financial  statement  for  the  preceding 

9  year; 

10  (B)  a  summary  of  the  re^strations  and  re- 

1 1  ports  filed  with  the  Office  in  the  preceding  year; 

12  (C)  a  summary  of  the  registrations  and  re- 

13  ports  filed  on  behalf  of  foreign  entities  in  the 

14  preceding  year;  and 

15  (D)  recommendations  for  such  legislative 

16  or  other  action  as  the  Director  considers  appro- 

17  priate. 

18  SEC.  7.  INFORMAL  RESOLUTION  OF  ALLEGED  NONCOMPU- 

19  ANCE. 

20  (a)  Allegation  op  Noncompliance. — ^Whenever 

21  the  Office  of  Lobbying  Registration  and  Public  Disclosure 

22  has  reason  to  believe  that  a  person  may  be  in  noncompli- 

23  ance  with  the  requirements  of  this  Act,  the  Director  shall 

24  notify  the  person  in  writing  of  the  nature  of  the  alleged 

25  noncompUance  and  provide  an  opportunity  for  the  person 
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1  to  respond  in  writing  to  the  allegation  within  30  days  or 

2  such  longer  period  as  the  Director  may  determine  appro- 

3  priate  in  the  circumstances. 

4  (b)  Informal  Resolution. — If  the  person  responds 

5  within  30  days  or  other  time  limit  set  by  the  Director, 

6  the  Director  shall — 

7  (1)  take  no  further  action,  if  the  person  pro- 

8  vides  adequate  information  or  explanation  to  deter- 

9  mine  that  it  is  unlikely  that  a  noncompliance  exists; 
10  (2)  treat  the  noncompliance  as  a  minor  non- 
11  compliance   and,    if  appropriate,    assess   a   penalty 

12  under  section  8,  if  the  person  agrees  that  there  was 

13  a  noncompliance  and  corrects  such  noncompliance; 

14  or 

15  (3)  make  a  determination  under  section  8,  if 

16  the   information   or  explanation   provided   indicates 

17  that  a  noncompliance  may  exist. 

18  (e)  Formal  Request  for  Inforal^tion. — If  the 

19  person  fails  to  respond  in  writing  within  30  days  or  other 

20  time  limit  set  by  the  Director,  or  the  response  is  not  ade- 

21  quate  to  determine  whether  a  noncompliance  exists,  the 

22  Director  may  make  a  formal  request  for  specific  additional 

23  information  (subject  to  applicable  privileges)  that  is  rea- 

24  sonably  necessary  for  the  Director  to  determine  whether 

25  the  alleged  noncompliance  in  fact  exists.  Each  such  re- 
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1  quest  shall  be  structured  in  a  way  to  minimize  the  burden 

2  imposed,  consistent  with  the  need  to  determine  whether 

3  the  person  is  in  compliance,  and  shall — 

4  (1)  state  the  nature  of  the  conduct  constituting 

5  the  alleged  noncompliance  which  is  the  basis  for  the 

6  inquiry  and  the  provision  of  law  applicable  thereto; 

7  (2)  describe  the  class  or  classes  of  documentary 

8  material  to  be  produced  thereunder  with  such  defi- 

9  niteness  and  certainty  as  to  permit  such  material  to 

10  be  readily  identified;  and 

11  (3)  prescribe  a  return  date  or  dates  which  pro- 

12  vide  a  reasonable  period  of  time  within  which  the 

13  material  so  requested  may  be  assembled  and  made 

14  available  for  inspection  and  copying  or  reproduction. 

15  (d)  Nondisclosure  op  Information. — Informa- 

16  tion  provided  to  the  Director  under  this  section  shall  not 

17  be  made  available  to  the  public  without  the  consent  of  the 

18  person  providing  the  information,  except  that — 

19  (1)  any  new  or  amended  report  or  registration 

20  filed  in  connection  with  an  inquiry  under  this  section 

21  shall  be  made  available  to  the  public  in  the  same 

22  manner  as  any  other  registration  or  report  filed 

23  under  section  4  or  5;  and 

24  (2)   written   decisions   issued  by  the   Director 

25  under  sections  8  and  9  may  be  published  after  ap- 
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1  propriate  redaction  to  ensure  that  confidential  infor- 

2  mation  is  not  disclosed. 

3  SEC.  8.  DETERMINATIONS  OF  NONCOMPLIANCE. 

4  (a)  Notification  and  Hearing. — If  the  informa- 

5  tion  provided  to  the  Director  under  section  7  indicates 

6  that  a  noncompliance  may  exist,  the  Director  shall — 

7  (1)  notify  the  person  in  writing  of  this  finding 

8  and,  if  appropriate,  a  proposed  penalty  assessment 

9  and  provide  such  person  with  an  opportunity  to  re- 

10  spond  in  writing  within  30  days; 

11  (2)  (A)  in  the  case  of  a  minor  noncompliance, 

12  afford  the  person  a  30-day  period  in  which  to  re- 

13  quest  an  oral  hearing  before  an  independent  presid- 

14  ing  official;  and 

15  (B)  grant  such  a  request  made  during  such  pe- 

16  riod  for  good  cause  shown;  and 

17  (3)  in  the  case  of  a  significant  noncompliance, 

18  afford  the  person  an  opportunity  for  a  hearing  on 

19  the  record  under  the  provisions  of  section  556  of 

20  title  5,  United  States  Code,  if  requested  by  such  per- 

21  son  within  30  days. 

22  (b)  Determination. — Upon  the  receipt  of  a  written 

23  response,  the  completion  of  a  hearing,  or  the  expiration 

24  of  30  days,  the  Director  shall  review  the  information  re- 

25  ceived  under  this  section  and  section  7  and  make  a  final 
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1  determination  whether  there  was  a  noncompliance  and  a 

2  final  determination  of  the  penalty,  if  any.  If  no  written 

3  response  or  request  for  a  hearing  was  received  under  this 

4  section  within  the  30-day  period  provided,  the  determina- 

5  tion  and  penalty  assessment  shall  constitute  a  final  and 

6  nonappealable  order. 

7  (c)  Written  Decision. — If  the  Director  makes  a 

8  final  determination  that  there  was  a  noncompliance,  the 

9  Director  shall  issue  a  public  written  decision — 

10  (1)    requiring   that   the   noncompliance   be   in- 

11  eluded  in  a  publicly  available  list  of  noncompliances, 

12  to  be  reported  to  the  Congress  on  a  semiannual 

13  basis; 

14  (2)   directing  the  person   to  correct  the  non- 
15           compliance;  and 

16  (3)   assessing  a  civil  monetary  penalty  in  an 

17  amount  determined  as  follows: 

18  (A)  In  the  case  of  a  minor  noncompliance, 

19  the  amount  shall  be  no  more  than  $10,000,  de- 

20  pending  on  the  nature  and  extent  of  the  non- 
21  compliance. 

22  (B)  In  the  case  of  a  significant  noncompli- 

23  ance,  the  amount  shall  be  more  than  $10,000, 

24  but  no  more  than  $100,000,  depending  on  the 

25  nature  and  extent  of  the  noncompliance. 
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1  (d)  Civil  Injunctive  Relief. — If  a  person  fails  to 

2  comply  with  a  directive  to  correct  a  noncompliance  under 

3  subsection  (c),  the  Director  shall  refer  the  case  to  the  At- 

4  tomey  Greneral  to  seek  civil  injunctive  relief. 

5  (e)  Penalty  Assessments. — (1)  No  penalty  shall 

6  be  assessed  under  this  section  unless  the  Director  finds 

7  that  the  person  subject  to  the  penalty  knew  or  should  have 

8  known  that  such  person  was  not  in  compliance  with  the 

9  requirements  of  this  Act.  In  determining  the  amount  of 

10  a  penalty  to  be  assessed,  the  Director  shall  take  into  ae- 

1 1  count  the  totality  of  the  circumstances,  including  the  ex- 

12  tent  and  gravity  of  the  noncompliance  and  such  other  mat- 

13  ters  as  justice  may  require.  The  Director  shall  not  assess 

14  a  penalty  in  an  amount  greater  than  that  recommended 

15  by  an  administrative  law  judge  after  a  hearing  on  the 

16  record  under  subsection  (a)(3)  unless  the  Director  deter- 

17  mines  that  the  recommendation  of  the  administrative  law 

18  judge  is  arbitrary  and  capricious  or  an  abuse  of  discretion. 

19  (2)  Regulations  prescribed  by  the  Director  under  sec- 

20  tion  6  shall  define  minor  and  significant  noncompliances. 

21  Significant  noncompliances  shall  be  defined  to  include  a 

22  knowing  failure  to  register  and  any  other  knowing  non- 
23  compliance  that  is  extensive  or  repeated. 
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1     SEC.  9.  OTHER  VIOLATIONS. 

2  (a)  Late  Registration  or  Filing;  Failure  To 

3  Provide  Information. — If  a  person  registers  or  files 

4  more  than  30  days  after  a  registration  or  filing  is  required 

5  under  this  Act,  or  fails  to  provide  information  requested 

6  by  the  Director  under  section  7(c),  the  Director  shall — 

7  (1)   notify  the  person  in  writing  of  the  non- 

8  compliance  and  a  proposed  penalty  assessment  and 

9  provide  such  person  with  an  opportunity  to  respond 

10  in  writing  ^vithin  30  days;  and 

11  (2)(A)   afford  the  person  a   30-day  period  in 

12  which  to  request  an  oral  hearing  before  an  independ- 

13  ent  presiding  official;  and 

14  (B)  grant  such  a  request  made  during  such  pe- 

15  riod  for  good  cause  shown. 

16  (b)   Determination. — Unless  the  Director  deter- 

17  mines  that  the  late  filing  or  failure  to  provide  information 

18  was  justified,  the  Director  shall  make  a  final  determina- 

19  tion  of  noncompliance  and  a  final  determination  of  the 

20  penalty,  if  any.  K  no  written  response  or  request  for  a 

21  hearing  was  received  under  this  section -within  the  30-day 

22  period  provided,  the  determination  and  penalty  assessment 

23  shall  constitute  a  final  and  unappealable  order. 

24  (c)  Written  Decision. — If  the  Director  makes  a 

25  final  determination  that  there  was  a  noncompliance,  the 

26  Director  shall  issue  a  public  \vritten  decision — 
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1  (1)  in  the  case  of  a  late  filing,  assessing  a  civil 

2  monetan.'  penalty-  of  $200  for  each  week  by  which 

3  the  filing  was  late,  with  the  total  penaltj'  not  to  ex- 

4  ceed  $10,000;  or  • 

5  (2)     in    the    case    of    a    failure    to    provide 

6  information — 

7  (A)  including  the  noncompliance  in  a  pub- 

8  Ucly  available  list  of  noncompliances,  to  be  re- 

9  ported  to  the  Congress  on  a  semiannual  basis; 

10  and 

11  (B)  assessing  a  civil  monetan-  penalty-  in 

12  an  amount  not  to  exceed  $10,000. 

13  (d)  Civil  Injuxct^t:  Relief. — In  addition  to  the 

14  penalties  provided  in  this  section,  the  Director  may  refer 

15  the  noncompliance  to  the  Attorney  General  to  seek  civil 

16  injunctive  relief. 

17  SEC.  10.  JUDICIAL  REVIEW. 

18  (a)  Final  Decision. — ^A  written  decision  issued  by 

19  the  Director  under  section  8  or  9  shall  become  final  60 

20  days  after  the  date  on  which  the  Director  provides  notice 

21  of  the  decision,  unless  such  decision  is  appealed  under  sub- 

22  section  (b)  of  this  section. 

23  (b)  Appeal. — ^Any  person  adversely  affected  by  a 

24  written  decision  issued  by  the  Director  under  section  8  or 

25  9  may  appeal  such  decision,  except  as  provided  under  sec- 
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1  tions  8(b)  or  9(b),  to  the  appropriate  United  States  court 

2  of  appeals.  Such  review  may  be  obtained  by  filing  a  written 

3  notice  of  appeal  in  such  court  no  later  than  60  days  after 

4  the  date  on  which  the  Director  provides  notice  of  the  Di- 

5  rector's  decision  and  by  simultaneously  sending  a  copy  of 

6  such  notice  to  the  Director.  The  Director  shall  file  in  such 

7  court  the  record  upon  which  the  decision  was  issued,  as 

8  provided  under  section  2112  of  title  28,  United  States 

9  Code.  The  findings  of  fact  of  the  Director  shall  be  conclu- 

10  sive,  unless  found  to  be  unsupported  by  substantial  evi- 

11  dence,  as  provided  under  section  706(2)(E)  of  title  5, 

12  United  States  Code.  Any  penalty  assessed  or  other  action 

13  taken  in  the  decision  shall  be  stayed  during  the  pendency 

14  of  the  appeal. 

15  (c)  Recovery  of  Penalty.— Any  penalty  assessed 

16  in  a  written  decision  which  has  become  final  under  this 

17  Act  may  be  recovered  in  a  civil  action  brought  by  the  At- 

18  tomey  General  in  an  appropriate  United  States  district 

19  court.  In  any  such  action,  no  matter  that  was  raised  or 

20  that  could  have  been  raised  before  the  Director  or  pursu- 

21  ant  to  judicial  review  under  subsection  (b)  may  be  raised 

22  as  a  defense,  and  the  determination  of  liability  and  the 

23  determination  of  amounts  of  penalties  and  assessments 

24  shall  not  be  subject  to  review. 
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1  (d)   Attorneys'    Fees. — In   any   appeal   brought 

2  under  this  section,  in  which  the  person  who  is  the  subject 

3  of  such  action  substantially  prevails  on  the  merits,  the 

4  court  may  assess  against  the  United  States  attorneys'  fees 

5  and  other  litigation  costs  reasonably  incurred  in  the  ad- 

6  ministrative  proceeding  and  the  appeal. 

7  SEC.  11.  RULES  OF  CONSTRUCTION. 

8  (a)  Prohibition  of  Activities. — Nothing  in  this 

9  Act  shall  be  construed  to  prohibit,  or  to  authorize  the  Di- 

10  rector  or  any  court  to  prohibit,  lobbying  activities  or  lobby- 

11  ing  contacts  by  any  person,  regardless  of  whether  such 

12  person  is  in  compUance  %vith  the  requirements  of  this  Act. 

13  (b)  Audit  and  Investigations. — Nothing  in  this 

14  Act  shall  be  construed  to  grant  general  audit  or  investiga- 

15  tive  authority  to  the  Director,  or  to  authorize  the  Director 

16  to  review  the  files  of  a  registrant,  except  in  accordance 

17  with  the  requirements  of  section  7  regarding  the  informal 

18  resolution  of  alleged  noncompliances  and  formal  requests 

19  for  information. 

20  SEC.   12,  amendments   to   the   foreign  agents   REG- 

21  istration  act. 

22  The  Foreign  Agents  Registration  Act  of  1938,  as 

23  amended  (22  U.S.C.  611  et  seq.),  is  amended — 

24  (1)  in  section  1 — 
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1  (A)  by  amending  subsection  (b)  to  read  as 

2  follows: 

3  "(b)  The  term  'foreign  principal'  means  a  government 

4  of  a  foreign  country  or  a  foreign  political  party."; 

5  (B)  by  striking  out  subsection  (j); 

6  (C)  in  subsection  (o),  by  striking  out  "the 

7  dissemination  of  political  propaganda  and  any 

8  other  activity  which  the  person  engaging  therein 

9  believes  will,  or  which  he  intends  to,  prevail 

10  upon,  indoctrinate,   convert,   induce,   persuade, 

11  or  in  any  other  way  influence"  and  inserting  in 

12  lieu  thereof  "any  activity  which  the  person  en- 

13  gaging  in  believes  will,  or  which  he  intends  to, 

14  in  any  way  influence"; 

15  (D)  in  subsection  (p)  by  striking  out  the 

16  semicolon  and  inserting  in  lieu  thereof  a  period; 

17  and 

18  (E)  by  striking  out  subsection  (q); 

19  (2)  in  section  3(g)  (22  U.S.C.  613(g)),  by  strik- 

20  ing  out  "established   agency  proceedings,  whether 

21  formal  or  informal."  atid  inserting  in  lieu  thereof 

22  "judicial  proceedings,  criminal  or  civil  law  enforce- 

23  ment    inquiries,    investigations    or    proceedings,    or 

24  agency  proceedings  required  by  statute  or  regulation 

25  to  be  conducted  on  the  record."; 
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1  (3)  in  section  4(a)  (22  U.S.C.  614(a))— 

2  (A)  by  striking  out  "political  propaganda" 

3  and  inserting  in  lieu  thereof  "informational  ma- 

4  terials";  and 

5  (B)  by  striking  out  "and  a  statement,  duly 

6  signed  by  or  on  behalf  of  such  an  agent,  setting 

7  forth  full  information  as  to  the  places,  times 

8  and  extent  of  such  transmittal"; 

9  (4)  in  section  4(b)  (22  U.S.C.  614(b))— 

10  (A)  by  striking  out  "poUtical  propaganda" 

11  and  inserting  in  lieu  thereof  "informational  ma- 

12  terials";  and 

13  (B)   by  striking  out  "(i)   in  the  form  of 

14  prints  or"  and  all  that  follows  through  the  end 

15  of  the  subsection  and  inserting  in  lieu  thereof 

16  "without  placing  in  such  informational  mate- 

17  rials  a  conspicuous  statement  that  the  materials 

18  are  distributed  by  the  agent  on  behalf  of  the 

19  foreign  principal,  and  that  additional  informa- 

20  tion  is  on  file  with  the  Department  of  Justice, 

21  Washington,  District  of  Columbia.  The  Attor- 

22  ney   General    may   by   rule    define   what   con- 

23  stitutes  a  conspicuous  statement  for  the  pur- 

24  poses  of  this  subsection."; 
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1  (5)  in  section  4(c)  (22  U.S.C.  614(c)),  by  strik- 

2  ing  out  "political  propaganda"  and  inserting  in  lieu 

3  thereof  "informational  materials"; 

4  (6)  in  section  6  (22  U.S.C.  616)— 

5  (A)  in  subsection  (a),  by  striking  out  "and 

6  all  statements  concerning  the  distribution  of  po- 

7  litical  propaganda"; 

8  (B)  in  subsection  (b),  by  striking  out  ", 

9  and  one  copy  of  every  item  of  political  propa- 

10  ganda";  and 

11  (C)  in  subsection  (c),  by  striking  out  "cop- 

12  ies  of  political  propaganda,"; 

13  (7)  in  section  8  (22  U.S.C.  618)— 

14  (A)  in  subsection  (a)(2),  by  striking  out 

15  "or  in  any  statement  under  section  4(a)  hereof 

16  concerning  the  distribution  of  political  propa- 

17  ganda";  and 

18  (B)  by  striking  out  subsection  (d);  and 

19  (8)  in  section  11  (22  U.S.C.  621),  by  striking 

20  out  ",  including  the  nature,  sources,  and  content  of 

21  political  propaganda  disseminated  or  distributed.". 

22  SEC.  13.  AMENDMENTS  TO  THE  BYRD  AMENDMENT. 

23  Section  1352(b)  of  title  31,  United  States  Code,  is 

24  amended — 
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1  (1)  in  paragraph  (2),  by  striking  out  subpara- 

2  graphs  (A),  (B),  and  (C)  and  inserting  in  lieu  there- 

3  of  the  following: 

4  "(A)  the  name  of  any  registrant  under  the 

5  Lobbying  Disclosure  Act  of  1993  who  has  made 

6  lobbying  contacts  on  behalf  of  the  person  with 

7  respect  to  that  Federal  contract,  grant,  loan,  or 

8  cooperative  Eigreement;  and 

9  "(B)  a  certification  that  the  person  making 

10  the   declaration   has   not   made,   and  will   not 

11  make,    any  payment  prohibited  by   subsection 

12  (a)."; 

13  (2)  in  paragraph  (3),  by  striking  out  all  that 

14  follows  "loan  shall  contain"   and  inserting  in  lieu 

15  thereof  "the  name  of  any  registrant  under  the  Lob- 

16  bying  Disclosure  Act  of  1993  who  has  made  lobbying 

17  contacts  on  behalf  of  the  person  in  connection  with 

18  that  loan  insurance  or  guarantee.";  and 

19  (3)  by  striking  out  paragraph  (6)  and  redesig- 

20  nating  paragraph  (7)  as  paragraph  (6). 

21  SEC.  14.  REPEAL  OF  CERTAIN  LOBBYING  PROVISIONS. 

22  (a)  Repeal  of  the  Federal  Regulation  op  Lob- 

23  BYING  Act. — The  Federal  Regulation  of  Lobbying  Act  (2 

24  U.S.C.  261  et  seq.)  is  repealed. 
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1  (b)  Repeal  op  Provisions  Relating  to  Housing 

2  Lobbyist  Activities. — (1)  Section  13  of  the  Depart- 

3  ment  of  Housing  and  Urban  Development  Act  (42  U.S.C. 

4  3537b)  is  repealed. 

5  (2)  Section  536(d)  of  the  Housing  Act  of  1949  (42 

6  U.S.C.  1490p(d))  is  repealed. 

7  (c)  Repeal  of  Registration  Requirement  Re- 

8  lating  to  Public  Utility  Lobbying  Activities. — 

9  Section  12(i)  of  the  Public  Utility  Holding  Company  Act 

10  of  1935  (15  U.S.C.  791(i))  is  repealed. 

1 1  SEC.  16.  CONFORMING  AMENDMENTS  TO  OTHER  STATUTES. 

12  (a)    Amendment    to    Competitiveness    Policy 

13  Council  Act. — Section  5206(e)  of  the  Competitiveness 

14  Policy  Council  Act  (15  U.S.C.  4804(e))  is  amended  by  in- 

15  serting  "or  a  lobbyist  for  a  foreign  entity  (as  the  terms 

16  'lobbyist'  and  'foreign  entity*  are  defined  in  section  3  of 

17  the  Lobbying  Disclosure  Act  of  1993)"  after  "an  agent 

18  for  a  foreign  principal". 

19  (b)  Amendment  to  Title  18,  United  States 

20  Code.— Section  219(a)  of  title  18,  United  States  Code, 

21  is  amended  by  inserting  "or  a  lobbyist  required  to  register 

22  under  the  Lobbying  Disclosure  Act  of  1993  in  connection 

23  with  the  representation  of  a  foreign  entity,  as  defined  in 

24  section  3(7)  of  that  Act"  after  "an  agent  of  a  foreign  prin- 
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1  cipal  required  to  register  under  the  Foreign  Agents  Reg- 

2  istration  Act  of  1938,  as  amended,". 

3  (c)     AilENDMENT    TO    FOREIGN    SER^^CE    ACT    OF 

4  1980.— Section  602(c)  of  the  Foreign  Service  Act  of  1980 

5  (22  U.S.C.  4002(c))  is  amended  by  inserting  "or  a  lobby- 

6  ist  for  a  foreign  entity  (as  defined  in  section  3(7)  of  the 

7  Lobbying  Disclosure  Act  of  1993)"  after  "an  agent  of  a 

8  foreign  principal  (as  defined  by  section  1(b)  of  the  Foreign 

9  Agents  Registration  Act  of  1938)". 

10  (d)  Amendment  to  the  Federal  Election  Cam- 

1 1  PAIGN  Act. — Section  319(b)  of  the  Federal  Election  Cam- 

12  paign  Act  (2  U.S.C.  441e(b))  is  amended— 

13  (1)  in  paragraph  (1)  by  striking  out  "or"  after 

14  the  semicolon; 

15  (2)   by  redesignating  paragraph   (2)   as  para- 

16  graph  (3);  and 

17  (3)  by  inserting  after  paragraph  (1)  the  follow- 

18  ing: 

19  "(2)  a  foreign  entity,  as  such  term  is  defined  by 

20  section  3(7)  of  the  Lobbying  Disclosure  Act  of  1993; 

21  or". 

22  SEC.  16.  SEVERABILITY. 

23  K  any  provision  of  this  Act,  or  the  application  there- 

24  of,  is  held  invahd,  the  vaUdity  of  the  remainder  of  this 
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1  Act  and  the  application  of  such  provision  to  other  persons 

2  and  circumstances  shall  not  be  affected  thereby. 

3  SEC.  17.  AUTHORIZATION  OF  APPROPRIATIONS. 

4  There  are  authorized  to  be  appropriated  such  sums 

5  as  may  be  necessary  to  carry  out  this  Act. 

6  SEC.  18.  EFFECTIVE  DATES. 

7  (a)  In  General. — Except  as  otherwise  provided  in 

8  this  section,  the  provisions  of  this  Act  shall  take  effect 

9  1  year  after  the  date  of  the  enactment  of  this  Act. 

10  (b)  Establishment  of  Office, — The  provisions  of 

11  sections  6  and  17  shall  take  effect  on  the  date  of  the  en- 

12  actment  of  this  Act. 

13  (c)  Repeals  and  Amendments. — The  repeals  and 

14  amendments  made  under  sections  12,  13,  and  14  shall 

15  take  effect  as  provided  under  subsection  (a),  except  that 

16  such  repeals  and  amendments — 

17  (1)  shall  not  affect  any  proceeding  or  suit  com- 

18  menced  before  the  effective  date  under  subsection 

19  (a),  and  in  all  such  proceedings  or  suits,  proceedings 

20  shall  be  had,  appeals  taken,  and  judgments  rendered 

21  in  the  same  manner  and  with  the  same  effect  as  if 

22  this  Act  had  not  been  enacted;  and 

23  (2)  shall  not  affect  the  requirements  of  Federal 

24  agencies  to  compile,  publish,  and  retain  information 
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1  filed  or  received  before  the  effective  date  of  such  re- 

2  peals  and  amendments. 

3  (d)   Regulations. — Proposed  regulations  required 

4  to  implement  this  Act  shall  be  published  for  pubUc  com- 

5  ment  no  later  than  270  days  after  the  date  of  the  enact- 

6  ment  of  this  Act. 

o 
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Mr.  Bryant.  Vice  President  Gore  appeared  at  a  press  conference 
in  support  of  the  bill  the  day  it  was  introduced,  and  President  Clin- 
ton specifically  endorsed  the  legislation  in  his  February  17  address 
to  Congress. 

I  want  to  acknowledge  that  this  bill  is  cosponsored  by  me  and  by 
Congressman  George  Gekas  of  Pennsylvania,  the  ranking  Repub- 
lican member  of  the  committee,  and  once  again  I  enjoy  working 
with  him  on  this  matter,  and  I  am  sure  we  are  going  to  work  this 
bill  to  final  passage. 

I  am  pleased  that  two  other  senior  members  and  former  chair- 
men of  this  subcommittee  who  have  been  down  this  road  before 
and  no  doubt  are  wiser  than  the  rest  of  us  on  this  matter,  Mr. 
Glickman  and  Mr.  Frank,  are  cosponsors  of  the  legislation  along 
with  other  Members  of  House  on  both  sides  of  the  aisle. 

We  look  forward  to  hearing  the  views  of  a  diverse  group  of  wit- 
nesses today  who  have  written  a  variety  of  opinions  on  the  legisla- 
tion. Without  objection,  all  of  the  witnesses'  written  statements  and 
the  written  statements  submitted  to  the  subcommittee  that  are 
listed  on  the  witness  list  will  be  included  in  the  record. 

Each  witness  will  be  given  a  maximum  of  5  minutes  for  opening 
remarks,  and  when  the  red  light  goes  on  in  front  of  you  that  will 
mean  the  5  minutes  are  up.  I  hope  you  will  try  to  stay  within  the 
time  limits.  That  does  not  apply  to  our  first  witness,  however, 
whom  we  are  very  pleased  to  have  here.  Being  from  the  Senate,  he 
would  no  doubt  be  unable  probably  to  comply  with  that  rule  even 
if  we  were  to  impose  it. 

Mr.  Levin.  I  thought  you  were  going  to  say  for  me  it  was  a  4- 
minute  rule,  Mr.  Chairman. 

Mr.  Bryant.  Senator,  I  am  about  to  go  off  on  the  wrong  course 
here.  Let  me  complete  my  opening  statement  and  recognize  my  fel- 
low member  and  ranking  member,  Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair.  I  join  with  him  in  the  zeal  with 
which  the  chairman  is  going  to  approach  the  pursuit  of  this  legisla- 
tion. 

One  of  the  great  perceptions  that  the  American  public  has  of  the 
lobbyist  and  the  lobby  fraternity  and  what  the  lobbyist  is  and  does 
in  Washington  is  so  negative  that  we  owe  it  to  ourselves,  and  we 
owe  it  to  the  public,  to  pursue  this  kind  of  legislation  with  a  view 
to  dispelling  these  jaundiced  views  of  what  lobbying  and  what  gov- 
ernment are  all  about.  So  that  is  going  to  be  an  important  byprod- 
uct of  this  legislation,  if  not  the  product  finally  as  it  is  enacted,  as 
I  hope  and  predict  it  will  be. 

In  the  meantime,  I  myself— and  I  have  said  so  at  the  press  con- 
ference to  which  the  chairman  has  alluded — am  keenly  interested 
in  the  constitutional  questions  that  will  arise  from  some  of  the  tes- 
timony and  some  of  the  language  that  we  are  going  to  try  to  em- 
ploy in  the  efficacy  of  this  legislation. 

The  attorney-client  privilege,  for  instance,  and  the  role  of  the  at- 
torney, or  the  nonrole  of  the  attorney,  in  lobbying  activities  is  in 
a  murky,  gray  area  of  the  type  that  makes  for  some  of  this  great 
negative  that  is  out  in  the  land  in  their  view  of  our  lobbying  activi- 
ties. 

But,  nevertheless,  we  are  dedicated — I  am — to  the  proposition 
that  we  will  scrutinize  every  aspect  of  this  with  a  view  to  protect- 
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ing  the  constitutional  rights  of  our  citizenry  and  of  enhancing  the 
role  of  the  lobbyist,  the  proper  role  of  the  lobbyist  in  bringing  to 
the  attention  of  government  officials  the  issues  of  the  day. 

I  thank  the  Chair. 

Mr.  Bryant.  The  Chair  recognizes  the  gentleman  from  Kansas. 

Mr.  Glickman.  Thank  you  very  much,  Mr.  ChairmEin. 

This  bill  is  a  reasonable  attempt  to  coordinate  and  restructure 
our  lobb3ring  laws.  It  is  about  creating  a  system  where  the  public 
can  know  what  is  going  on  in  the  business  of  governing.  We  are 
not  fooling  anybody  that  the  business  of  legislating  goes  on  in  a 
vacuum,  it  doesn't.  It  involves  a  lot  of  folks  that  have  a  lot  of  pro- 
prietary, moneyed,  and  nonmoneyed  interest  in  what  happens 
around  here,  and  this  bill  is  an  attempt  to  try  to  provide  the  public 
with  information  about  who  is  doing  what  to  whom. 

It  is  not,  however,  an  attempt  to  curb  lobbying.  We  must  resist 
efforts  to  try  to  make  it  more  difficult  for  average  folks,  particu- 
larly out  of  Washington,  to  petition  their  Grovemment,  and  I  think 
this  bill  is  a  reasonable  attempt  to  deal  with  that  problem.  But 
there  is  a  dysfunction  out  there. 

Ross  Perot,  while  he  is  not  the  messenger  that  I  particularly  care 
about,  nor  do  I  find  him  to  represent  all  perspectives  that  I  am  in- 
terested in,  he  has  put  his  finger  on  the  fact  that  the  average 
American  feels  that  the  political  process  is  further  and  further 
away  from  his  or  her  home,  and  that  is  largely  based  on  a  percep- 
tion that  moneyed  interests  have  some  special  and  secret  access  to 
Congress  and  the  executive  branch. 

What  we  are  trying  to  do  in  this  bill  is  to  make  sure  that  the 
public  knows  what  is  happening  up  here,  but  at  the  same  time  not 
prevent  people  from  petitioning  their  Grovemment.  This  bill  does  a 
lot  of  very  good  things,  including  bringing  FARA  in — the  Foreign 
Agents  Registration  Act — and  singularizing  the  forms  registration; 
I  think  that  is  positive. 

Let  me  make  one  final  point.  Pogo  once  said,  "We  have  met  the 
enemy,  and  he  is  us."  Sometimes  I  think  that  it  is  easy  for  every- 
body in  this  country,  and  particularly  us,  to  blame  somebody  else 
for  all  of  our  problems.  The  fact  of  the  matter  is  that  we  can  blame 
the  lobbyists  until  we  are  blue  in  the  face,  but  we  are  the  ones  that 
write  the  laws,  we  are  the  ones  who  are  responsible  to  create  a  sys- 
tem of  honesty  in  this  place,  and  all  the  laws  in  the  world  that  are 
written  are  meaningful  only  to  the  point  that  then,  we  as  elected 
officials,  take  our  personal  responsibility  and  follow  them  in  the 
correct  way. 

In  that  context,  I  would  say  that  I  hope  we  do  not  try  to  do 
things  in  this  bill  that  ought  better  be  done  in  either  campaign  fi- 
nance reform  or  other  important  pieces  of  legislation.  There  is  a 
limit  to  what  you  can  do  to  modify  our  lobbying  laws  and  anything 
more  will,  in  fact,  perhaps  interfere  with  legitimate  lobbying  and 
also  interfere  with  things  that  ought  to  be  done  through  either  eth- 
ics laws  up  here  or  else  campaign  finance  laws.  Hopefully  we  will 
address  that,  but  I  don't  want  to  see  this  bill  become,  let's  say,  a 
campaign  finance  bill  when  it  is,  in  fact,  not  that  at  all,  and  I 
thank  you. 

Mr.  Bryant.  Are  there  other  opening  statements? 

The  gentleman  from  Minnesota. 
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Mr.  Ramstad.  Thank  you,  Mr.  Chairman. 

Very  briefly,  I  want  to  commend  you  for  holding  this  hearing  and 
for  introducing  the  support  in  legislation.  I  certainly  agree  that  we 
should  create  a  single,  uniform  lobbying  disclosure  statute.  It  is 
certainly  a  good  opportunity  to  examine  who  exactly  should  be  cov- 
ered and  for  what  activities,  what  they  should  report,  and  how 
compliance  should  be  enforced. 

But  one  concern  I  have  in  pursuing  this  legislation  is  the  possible 
chilling  efl*ect  on  first  amendment  free  speech  rights.  I  note  in  the 
testimony  of  one  of  our  witnesses  a  reference  to  Justice  Jackson's 
admonition  in  the  Harriss  case — and  I  am  quoting  now — "To  reach 
the  real  evils  of  lobbying  without  cutting  into  the  constitutional 
right  of  petition  is  a  very  difficult  and  delicate  task." 

With  that  in  mind,  Mr.  Chairman,  I  look  forward  to  hearing  from 
our  witnesses  today  and  to  working  on  this  support  in  legislation 
and  striking  that  balance,  again,  keeping  in  mind  the  admonition 
of  Justice  Jackson. 

Mr.  Bryant.  The  gentleman  from  California. 

Mr.  Berman.  Thank  you,  Mr.  Chairman. 

I  don't  have  any  opening  statement,  but  my  colleague  and  friend 
Dan  Glickman's  reference  to  Ross  Perot — and  I  agreed  with  what 
Dan  outlined  as  appropriate  and  inappropriate  goals  of  this  legisla- 
tion— ^but  his  reference  to  Perot  that  reminded  me  of  an  article, 
that  I  think  I  discussed  with  the  chairman  yesterday  on  the  floor 
of  the  House,  in  Monday's  Roll  Call  by  Mort  Kondracke,  which  I 
think  exposed  very  effectively  what  I  view  as  the  cheap,  demagogic, 
and  somewhat  ignorant  comments  of  Mr.  Perot  on  this  whole  sub- 
ject, and  I  commend  that  article  to  the  members  of  the  subcommit- 
tee. 

Mr.  Gekas.  Say  what  you  mean. 

Mr.  Bryant.  Thank  you. 

The  Chair  is  pleased  to  welcome  our  first  witness  today.  Senator 
Carl  Levin,  who  has  twice  shepherded  this  bill  through  Senate 
committees  last  year  and  again  this  year.  If  anyone  is  the  author 
of  this  concept  in  the  Capitol  here,  it  is  Senator  Levin. 

We  are  pleased  to  have  you  here  today  and  invite  you  to  proceed. 

STATEMENT  OF  HON.  CARL  LEVIN,  A  SENATOR  IN  CONGRESS 
FROM  THE  STATE  OF  MICHIGAN 

Mr.  Levin.  Mr.  Chairman,  members  of  the  subcommittee,  thanks 
for  the  invitation.  Thank  you  for  the  work  that  you  are  doing  on 
this  bill.  As  the  chief  sponsor  in  the  Senate,  I  am  delighted  that 
it  has  been  introduced  here  on  a  bipartisan  basis  and  that  we  are 
working  together  to  try  to  assure  its  enactment. 

The  existing  lobb3dng  registration  laws  are  basically  useless. 
They  are  toothless;  they  are  full  of  loopholes.  By  one  recent  esti- 
mate, about  10,000  of  the  13,000  lobbyists  who  are  listed  in  the 
book,  'Washington  Representatives,"  don't  register  as  lobbyists 
under  our  lobbying  registration  law.  The  loopholes  are  glaring.  For 
inst£ince,  in  the  major  law,  the  most  comprehensive  law,  the  execu- 
tive branch  isn't  covered  at  all,  and  lobbying  of  our  staff  isn't  cov- 
ered at  all.  By  one  interpretation,  which  is  a  reasonable  interpreta- 
tion, you  have  to  spend  a  majority  of  your  time  actually  lobbying 
Members,  not  their  staffs  but  Members,  in  order  to  be  covered  at 
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all.  There  are  very  few  people  that  meet  that  particular  test  or  in- 
terpretation. The  next  most  significant  law  excludes  lawyers  from 
coverage. 

So  we  have  got  massive  numbers  of  loopholes,  and  we  have  got 
to  close  those  loopholes  as  well  as  come  up  with  a  uniform,  simple 
system  that  is  effective. 

Under  current  law,  people  who  do  register  are  giving  us  informa- 
tion which  is  useless — what  portion  of  a  taxicab  fare  related  to  a 
particular  lobbying  exercise,  what  the  xeroxing  cost.  And  so  for  the 
minority  probably,  the  minority  of  people  who  lobby  by  any  com- 
mon definition,  who  do  register,  we  are  being  given  information 
which  is  not  useful  to  the  public,  not  useful  to  us,  and  burdensome 
to  the  people  who  do  register,  and  it  puts  them  at  a  disadvantage, 
by  the  way,  as  compared  to  people  who  do  not  register,  and  that 
is  why  some  of  the  lobbying  community  at  least  supports  this  bill, 
because  those  who  register  are  now  at  a  competitive  disadvantage 
vis-a-vis  those  who  don't. 

We  actually  have  situations  where  people  who  registered  were 
not  hired  because  they  were  registered;  the  client  was  looking  for 
an  unregistered  lobbyist. 

This  bill  is  going  to  change  all  that,  and  we  are  finally  going  to 
find  out  who  is  being  paid  how  much  by  whom  to  lobby  on  what 
issues;  that  is  the  bottom  line.  That  is  what  the  public  wants  to 
know,  that  is  what  the  public  is  entitled  to  know,  and  that  is  what 
the  current  lobbying  laws  do  not  provide. 

Under  the  act  which  we  have  introduced,  all  paid,  professional 
lobbyists  would  be  required  to  register  regardless  of  whether  they 
lobby  the  legislative  branch  or  the  executive  branch.  Members  of 
Congress  or  their  staffs,  whether  they  are  attorneys  or 
nonattomeys,  whether  they  are  in-house  lobbyists  or  outside  lobby- 
ists, and  regardless  of  whom  they  may  represent.  There  is  a  de 
minimis  exception  for  those  who  do  not  spend  a  significant  amount 
of  their  time  lobbjdng,  so  we  do  not  cover  people  who  come  to 
Washington  occasionally  to  lobby.  There  is  an  exception  for  that, 
for  the  reason  which  you  have  all  alluded  to,  which  is  the  constitu- 
tional right  to  lobby. 

We  are  not  trjdng  to  deter  people  from  lobbjdng;  it  is  the  oppo- 
site. We  believe  in  the  constitutional  right  to  lobby.  As  a  matter  of 
fact,  we  depend  on  people  expressing  their  views  to  us  for  us  to  un- 
derstand the  impact  of  our  proposed  laws  upon  them,  and  so  we 
have  to  be  very  careful  as  to  how  we  proceed  in  a  lobbying  registra- 
tion law. 

The  bill  has  been  criticized  by  a  number  of  sources.  We  have  had 
criticism  from  some  lawyers  because  lawyers  would  be  covered;  we 
have  had  criticism  from  the  NAM  because  the  executive  branch 
would  be  covered;  we  have  had  criticism  from  some  of  the 
501(c)(3)'s;  I  think  you  will  be  hearing  from  them  later  on.  We 
think  we  can  accommodate  a  number  of  their  concerns  and  hope 
that  you  are  able  to  do  that  in  your  revisions  to  this  bill. 

One  of  the  most  public  sources  of  criticism  recently  has  been 
Common  Cause,  and  I  want  to  spend  just  a  couple  last  minutes  to 
this  criticism — and  I  don't  know  that  I  will  stick  to  the  5-minute 
rule,  but  I  will  try  to  keep  close,  Mr.  Chairman.  Common  Cause 
has  criticized  this  bill  now  on  the  ground  that  it  does  not  address 
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problems  with  the  congressional  gift  rules.  I  happen  to  agree  that 
the  gift  rules  should  be  fixed,  by  the  way.  I  am  someone  who  has 
urg^  the  Rules  Committee  in  the  Senate  to  fix  the  gift  rules  so 
that  we  adopt  basically  the  executive  branch  gift  rules. 

What  Common  Cause  has  done  this  year — as  contrasted  to  their 
support  of  the  bill  last  year— this  year  they  are  saying  unless  we 
require  disclosure  of  gifts  by  registered  lobbyists,  that  they  oppose 
the  bill.  In  a  minute  I  will  read  you  their  supporting  testimony  last 
year,  just  to  show  you  how  things  work  around  this  town,  but  for 
the  moment  let  me  just  address  that  issue. 

The  problem  with  the  Common  Cause  proposal  on  gift  rules — 
there  are  a  number  of  problems  with  it,  but  they  would  create  a 
massive  loophole  in  the  gift  rules,  and  the  loophole  would  be  this: 
All  they  are  suggesting  is  that  there  be  disclosure  of  gifts  by  reg- 
istered lobbyists.  The  loophole  is  that  if  somebody  wanted  to  make 
a  gift  of  tickets,  for  instance,  who  is  a  registered  lobbyist,  all  they 
have  to  do  is  have  their  unregistered  vice  president  of  their  com- 
pany make  the  gift  of  tickets,  and  then  it  doesn't  show  up  on  the 
disclosure  form.  It  is  too  easy  to  evade.  It  also  only  covers  disclo- 
sure, whereas  our  gift  rules  are  prohibitions  on  gifts. 

My  own  belief  is  that  we  should  not  disclose  some  gifts  of  some 
people  who  lobby — in  other  words,  registered  lobbyists — ^but  that 
we  should  prohibit  other  than  de  minimis  gifts  by  all  people  to  us, 
except  for  people  related  to  us. 

So  what  they  are  proposing  is  not  only  out  of  place  here — we 
should  amend  the  gift  rules— i)ut  it  is  also  a  very  weak  proposal 
because  it  again  only  would  require  disclosure  of  some  gifts  of  some 
people  who  seek  to  influence  legislation.  What  we  have  to  do,  I  be- 
lieve— and  our  Rules  Committee  is  looking  at  it — and  I'm  not  sure 
what  you  are  doing  here  on  the  House  side — ^but  what  we  need  to 
do  is  amend  the  gift  rules  to  tighten  up  the  prohibition  on  all  gifts, 
from  whatever  source,  yet  not  create  another  loophole,  such  as  they 
would  propose. 

As  I  said,  last  year  we  had  very  strong  support  from  that  same 
organization.  Going  through  their  testimony — I  am  not  going  to  do 
that,  but  I  would  ask  that  their  testimony  last  year,  by  the  way, 
be  made  part  of  the  record.  I  think  it  is  an  interesting  contrast  to 
now  what  they  Eire  sa3dng. 

But  last  year,  just  to  summarize,  they  said  that  they  "strongly 
support  the  legislation  which  you  have  introduced  to  remedy  the 
deficiencies.  The  bill  represents  a  comprehensive  approach  to  re- 
form which  embodies  the  principles  we  believe  must  be  included  in 
lobbying  disclosure  legislation  while  at  the  same  time  addressing 
a  number  of  concerns  which  have  been  raised  in  the  past  about 
other  reform  areas." 

[The  1992  testimony  of  Common  Cause  follows:] 
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Prepared  Statement  of  Ann  McBride,  Senior  Vice  President, 

Common  Cause 


Mr.  Chairman,  members  of  the  Committee: 

I  want  at  the  outset,  Mr.  Chairman,  to  express  our 

appreciation  for  your  leadership  in  the  effort  to  reform  current 

lobby  disclosure  laws. 

As  I  testified  before  this  Committee  last  summer,  existing 

laws  which  govern  lobbying,  such  as  the  Federal  Regulation  of 

lobbying  Act  of  194  6,  have  proven  to  be  wholly  inadequate  in 

providing  disclosure  of  lobbying  activities  and  expenditures. 

Under  these  laws,  failure  to  disclose  is  widespread,  coverage  is 

too  narrow,  grassroots  lobbying  costs  are  often  not  disclosed, 

the  executive  branch  is  not  covered  for  all  intents  and  purposes, 

expenditures  for  lobbying  directed  at  congressional  staff  often 

go  unreported,  and  enforcement  is  virtually  non-existent. 

We  strongly  support  S.  2279,  the  legislation  which  you  have 

introduced  to  remedy  the  deficiencies  in  existing  law.   S.  2279 

represents  a  comprehensive  approach  to  reform,  which  embodies  the 

principles  we  believe  must  be  included  in  lobby  disclosure 

legislation,  while  at  the  same  time  addressing  a  number  of 

concerns  which  have  been  raised  in  the  past  about  other  reform 

efforts.   The  bill  would: 

o  Consolidate  the  1946  Federal  Regulation  of  Lobbying  Act, 
the  Foreign  Agents  Registration  Act  (FARA) ,  and  the  Byrd 
Amendment  (which  covers  some  lobbying  of  the  executive 
branch)  into  one  comprehensive  statute. 
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o  Establish  an  objective  test  to  trigger  registration. 
Whenever  an  individual  who  is  paid  or  retained  to  lobby 
makes  a  lobbying  contact  with  a  government  official, 
registration  would  be  required.   Disclosure  would  then  be 
required  on  a  semiannual  basis,  except  in  any  semiannual 
period  when  less  than  $500  was  spent  on  lobbying. 

o  Allow  disclosure  of  aggregated  lobbying  expenses  by 

category  of  value,  thereby  minimizing  the  administrative 
burden . 

o  Require  disclosure  of  expenses  for  lobbying  directed  at 
Congress,  including  congressional  staff, 

o  Require  disclosure  of  expenses  for  lobbying  directed  at 
executive-branch  officials. 

o  Require  disclosure  of  grassroots  lobbying  expenditures. 

o  Require  disclosure  of  organizations  that  are  contributing 
members  of  lobbying  coalitions  when  these  organizations 
are,  in  effect,  clients  of  the  coalition. 

o  Establish  a  fair  and  effective  enforcement  mechanism. 

o  Ensure  that  the  public  has  access  to  the  data  on  lobbying 
expenditures  in  a  useful  form. 

In  the  remaining  sections  of  this  testimony,  these  points 

are  discussed  individually. 


S.  2279  CONSOLIDATES  EXISTING  LAWS  INTO  ONE  CONSISTENT  STATDTE 

In  the  interests  of  clarity  and  consistency,  and  to  prevent 
gaps  in  lobby  disclosure  laws,  all  lobbying  should  be  covered 
under  one  statute.   Currently,  lobbying  activities  directed  at 
Congress  are  covered  by  the  194  6  Act;  lobbying  by  foreign 
organizations  is  covered  by  FARA;  and  some  lobbying  directed  at 
the  executive  branch  is  covered  by  the  Byrd  Amendment  of  1990. 
S.  2279  would  bring  all  of  these  statutes  together  into  one 
comprehensive  law. 
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S.  2279  PROVIDES  A  CLEAR  DErTMITION  OP  LOBBYING  AND  CIABiriES  WHO 

MOST  REGISTER 

To  be  effective,  any  lobby  disclosure  bill  must  contain  a 
fair,  meaningful,  and  enforceable  definition  of  reportable 
lobbying.   Without  such  a  definition,  a  high  proportion  of 
lobbying  expenditures  may  go  unreported. 

The  194  6  Act  has  been  interpreted  to  require  disclosure  by 
those  whose  "principal  purpose"  is  lobbying.   The  principal 
purpose  test  is  vague  and  has  led  many  paid  lobbyists  (and 
organizations  that  lobby)  to  avoid  registering  on  the  grounds 
that  lobbying  is  not  their  "principal  purpose".   In  many  cases, 
registration  is  avoided  on  these  grounds  even  though  large  sums 
of  money  are  spent  on  lobbying. 

S.  2279  addresses  this  problem  by  applying  a  straight- 
forvard,  objective  test  to  determine  who  must  register.   It  would 
require  registration  as  soon  as  a  "lobbying  contact"  is  made  with 
a  government  official  by  someone  who  is  paid  or  retained  to 
lobby.   This  definition  would  clearly  require  professional 
lobbyists  to  register,  but  would  appropriately  exclude  efforts  by 
citizens  to  communicate  on  an  individual  basis  with  government 
officials. 

Under  S.  2279,  an  organization  that  has  employees  who  are 
lobbyists  would  register,  rather  than  the  individual  lobbyists, 
and  the  organization  would  disclose  whom  it  paid  to  lobby  on  any 
issue,  what  bill  numbers  or  specific  executive-branch  actions 
were  involved  (if  any),  and  which  houses  and  committees  of 
Congress  and  federal  agencies  were  contacted. 
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An  exception  to  the  definition  of  a  lobbying  contact  is  made 
for  those  "whose  lobbying  activities  are  only  incidental  to,  and 
are  not  a  significant  part  of,  the  services  for  which  [they  are] 
paid."  We  are  concerned  that  this  language  introduces  some 
vagueness  into  the  definition  of  lobbying,  could  be  open  to 
misinterpretation,  and  may  create  the  potential  for  abuse.   In 
your  statement  introducing  S.  2279,  Mr.  Chairman,  you  gave  some 
useful  examples  of  what  is  and  is  not  covered  by  this  exemption. 
We  believe  it  is  extremely  important  to  ensure  through 
legislative  history  that  this  exemption  is  narrowly  defined  so 
that  it  cannot  be  used  as  a  loophole  to  avoid  disclosure. 

S.  2279  also  creates  some  general  exemptions  from  the 
definition  of  "lobbying  contacts".   For  example,  it  exempts 
communications  made  in  speeches  or  articles,  most  communications 
made  by  the  media,  and  testimony  at  hearings. 

Finally,  S.  2279  would  allow  lobbying  organizations  to 
suspend  their  disclosures  in  any  semiannual  period  in  which  they 
spent  less  than  $500  on  lobbying.   Thus,  a  monetary  threshold 
would  be  established  to  trigger  disclosure,  but  registration 
would  be  triggered  at  the  first  lobbying  contact. 

S.  2279  REQUIRES  RELEVAKT  INFORMATION  IM  A  SIMPLIFIED  FORM 

The  purpose  of  lobby  disclosure  laws  is  to  provide 
meaningful  information  about  the  magnitude  of  lobbying  costs, 
without  interfering  with  the  constitutional  right  of  citizens  to 
petition  government.   Existing  laws  leave  the  vast  majority  of 
lobbying  expenditures  unreported.   For  example,  in  practice, 
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expensive  grassroots  lobbying  campaigns  rarely  show  up  on 
disclosure  forms.   At  the  sjune  time,  however,  for  those  who 
choose  to  comply  with  its  provisions,  the  194  6  Act  requires 
overly  detailed  reporting  of  relatively  insignificant 
expenditures,  such  as  taxi  fares. 

By  requiring  disclosure  of  aggregated  expenditures  by 
category  of  value,  instead  of  precise  amounts,  S.  2279  would 
ensure  that  meaningful  information  is  reported  while  streamlining 
the  reporting  process.   Categories  of  value  have  been  used  for 
financial  disclosure  by  Members  of  Congress  and  other  federal 
offices. 

There  is,  however,  one  very  important  component  of  lobbying 
that  we  believe  should  be  reported  separately  and  not  be  included 
in  the  overall  aggregate  figure.   Gifts  and  entertainment 
provided  by  lobbyists  to  Members  of  Congress,  congressional  staff 
and  other  federal  officials  should  be  specifically  disclosed, 
i.e. .  the  nature  of  the  gift  or  entertainment  provided,  the  value 
of  such  a  gift  or  entertainment,  and  the  public  official  to  whom 
it  is  provided. 

Providing  gifts  and  entertainment  to  government  officials 
continues  to  be  part  of  the  lobbying  process.   For  example,  the 
Association  of  American  Railroads  disclosed  as  lobbying  expenses 
$4,344  worth  of  Washington  Capitals  tickets  and  $6,252  worth  of 
Washington  Redskins  tickets  in  1991.   And  on  November  17,  1991, 
the  Arizona  Republic  described  information  gathered  through 
interviews  about  "typical"  gifts  from  lobbyists.   These  included 
baseball  tickets  provided  to  a  Senate  staff  member  by  a  business 
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group  which  was  advocating  a  $2  billion  flood-control  bill; 
Redskins  tickets  offered  by  a  union  to  the  staff  of  a  committee 
which  oversees  labor  standards  and  minimum  wage  laws;  and 
Baltimore  Orioles  tickets  given  by  a  manufacturing  company  to  a 
Senate  staff  member  who  was  responsible  for  crafting  legislation 
that  could  affect  the  company. 

Gift  and  entertainment  disclosure  can  be  done  in  a  way  that 
is  not  overly  burdensome  to  those  who  disclose,  since  records  of 
these  expenditures  are  already  kept  by  lobbyists  (for 
reimbursement  purposes)  and  by  organizations  (so  that  they  can 
take  advantage  of  the  tax  deduction  for  lobbying  business 
expenditures) . 

S.  2279  COVERS  LOBBYING  OF  CONGRESSIONAL  STAFF 

In  practice,  a  high  proportion  of  lobbying  activity  today  is 
directed  at  congressional  staff  and  not  solely  at  Members  of 
Congress.   Attempts  to  influence  congressional  staff  often 
constitute  expensive  and  effective  forms  of  lobbying,  and  the 
costs  involved  should  be  disclosed. 

As  the  Supreme  Court  found  in  Gravel  v  U.S.  (1972)  ,  the 
"complexity  of  modern  legislative  practice"  requires  that 
congressional  staff  "be  treated  as  the  . . .  alter  ego"  of  Members 
of  Congress.   Similarly,  attempts  to  influence  congressional 
staff  are  defined  as  "lobbying"  in  the  1989  Ethics  Act,  the 
Internal  Revenue  Code,  the  Armed  Services  Procurement 
Regulations,  and  the  Federal  Acquisition  Regulations.   Consistent 
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with  this  principle,  S.  2279  would  treat  efforts  to  influence 
staff  as  identical  to  direct  lobbying  of  Members  of  Congress. 

B.  2279  COVERS  I/OBBYIWG  OF  THE  EXECUTIVE  BRANCH 

Today,  many  lobbying  campaigns  are  directed  at  executive- 
branch  officials,  up  to  and  including  the  Office  of  the 
President.   Such  campaigns  can  have  a  profound  effect  on  the 
government  decision-making  process  and  should  be  disclosed. 
Lobbying  of  the  executive  branch  is  not  covered  under  the  1946 
Act;  and  only  efforts  to  obtain  federal  contracts,  grants,  loans, 
and  awards  are  covered  under  the  Byrd  Amendment  of  1990.   S.  2279 
would  make  costs  for  lobbying  csonpaigns  directed  at  the  executive 
branch  reportable,  similar  to  campaigns  directed  at  Congress. 

By  defining  "lobbying  activities"  to  include  contacts  with 
executive-branch  officials  who  are  compensated  at  level  GS-16  or 
higher,  S.  2279  ensures  that  efforts  to  influence  senior 
government  decision-makers  would  be  reported,  without  extending 
the  disclosure  requirement  to  cover  an  unnecessarily  broad 
spectr\im  of  federal  employees. 

In  addition,  S.  2279  also  exempts  from  the  definition  of 
"lobbying  contacts"  more  than  20  specific  classes  of  contact  with 
executive-branch  officials,  including  contract  negotiations, 
requests  for  appointments,  written  responses  to  requests  for 
information,  etc.   We  believe  that  the  approach  of  listing 
specific  exemptions  to  the  definition  of  "lobbying  contacts"  can 
be  a  useful  neans  to  alleviate  the  need  to  disclose  activities 
that  are  truly  unrelated  to  lobbying  efforts.   However,  we  are 
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concerned  that  an  overly  broad  set  of  exemptions  could  undermine 
the  integrity  of  the  bill  and  allow  genuine  lobbying  expenditures 
to  go  unreported.   It  is  essential  that  such  a  list  be  carefully 
and  precisely  drawn  so  that  it  does  not  become  an  avenue  for 
avoiding  disclosure  of  lobbying  contacts  with  government 
officials. 

S.  2279  COVERS  GRASSROOTS  LOBBYING 

Grassroots  lobbying  is  one  of  the  most  common,  and 

expensive,  means  used  to  influence  government.   However,  despite 

the  enormous  amounts  of  money  spent  by  lobbying  organizations  on 

grassroots  lobbying  campaigns,  very  often  these  costs  are  not 

disclosed  under  current  law  because  the  relevant  language  in  the 

1946  Act  is  seen  by  some  as  unclear. 

We  believe  that  grassroots  lobbying  expenditures  are,  in 

fact,  required  to  be  disclosed  under  current  law.   The  1946  Act 

covers  attempts  "[t]o  influence,  directly  or  indirectly,  the 

passage  or  defeat  of  any  legislation".   Further,  as  the  Supreme 

Court  found  in  U.S.  v  Harriss  (1954): 

The  legislative  history  of  the  [1946]  Act  makes  clear  that, 
at  the  very  least.  Congress  sought  disclosure  of  such  direct 
pressures,  exerted  by  the  lobbyists  themselves  or  through 
their  hirelings  or  through  an  artificially  stimulated  letter 
campaign. 

However,  in  practice,  grassroots  lobbying  costs  are  rarely 

disclosed.   In  my  earlier  testimony,  I  described  for  the 

Committee  several  examples  of  undisclosed  grassroots  campaigns. 

A  further  example  has  emerged  since  I  testified  last  summer.   In 

the  first  half  of  1991,  the  Association  of  American  Railroads 
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(AAR)  disclosed  lobbying  expenditures  of  zUsout  $360,000,  and 
declared  that  this  amount  constituted  1.3  percent  of  its  budget. 
However,  according  to  National  Journal  (10/5/91),  the  AAR  was 
then  engaged  in  a  $5  million  grassroots  lobbying  effort, 
including  a  national  television  advertising  campaign,  aimed  at 
defeating  legislation  that  would  have  loosened  regulations 
covering  trucks  weighing  more  than  80,000  pounds.   The  AAR's 
television  advertisements  showed  a  massive  truck  bearing  down  on 
a  woman  and  child  in  a  small  car  and  included  a  toll-free  number 
which  viewers  could  call  to  get  information  about  how  to  contact 
Members  of  Congress.   According  to  National  Journal,  more  than 
100,000  people  called  the  number. 

Under  S.  2279,  registration  would  only  be  triggered  if  an 
individual  who  was  paid  or  retained  to  lobby  made  a  lobbying 
contact  with  a  government  official.   However,  once  registration 
was  triggered,  disclosure  of  the  costs  of  grassroots  lobbying 
would  be  required.   The  definition  for  grassroots  lobbying  is  the 
same  as  that  used  by  the  Internal  Revenue  Service  (IRS) .   It 
would  cover  any  communication  which  refers  to  specific 
legislation  or  a  specific  legislative  proposal. 

We  applaud  your  decision  to  include  grassroots  lobbying  in 
S.  2279  and  believe  that  coverage  of  grassroots  lobbying  is  a 
critical  component  of  your  bill.   However,  we  are  concerned  about 
excluding  from  the  bill's  reporting  requirements  a  large  portion 
of  grassroots  lobbying  of  the  executive  branch.   Since  dealing 
with  legislation  represents  only  a  very  small  part  of  executive 
branch  functions,  the  IRS  definition  would  exclude  from  the 
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reporting  requirements  a  wide  range  of  grassroots  lobbying 
activities  that  might  be  undertaken  to  lobby  on  the 
implementation  or  formulation  of  government  regulations,  policies 
or  positions.   Thus,  a  lobbying  ceunpaign  calling  upon  the 
President  to  veto  a  specific  piece  of  legislation  would  appear  to 
be  covered.   But  a  major  grassroots  campaign  to  block  the 
implementation  of  an  executive-branch  environmental  regulation 
would  appear  not  to  be  covered.   We  therefore  believe  that 
language  should  be  added  to  the  bill  to  cover  executive-branch 
grassroots  lobbying  in  a  broader  context. 

S.  2279  REQUIRES  DISCLOSURE  BY  MEMBERS  OF  LOBBYING  COALITIONS 

Frequently,  organizations  with  common  interests  form 
coalition  groups  which  lobby  for  them.   In  many  cases,  these 
coalitions  make  no  effort  to  disguise  the  sources  of  their 
funding.   However,  the  public  has  a  strong  interest  in  knowing 
the  identities  of  major  organizational  contributors  to  coalition 
groups,  particularly  since  coalitions  sometimes  seek  to  conceal 
or  gloss  over  the  sources  of  their  financial  support.   For 
example,  I  testified  in  July  about  Nevadans  for  Fair  Fuel 
Economy,  a  group  funded  by  auto  manufacturers  which  disguised  its 
origins  from  its  own  local  activists. 

Similarly,  on  July  8,  1992,  The  New  York  Times  reported  that 
the  Information  Council  for  the  Environment  (ICE) ,  which  has 
lobbied  against  global  warming  legislation,  is  funded  by  coal  and 
electric  companies.   And  on  February  3,  1992,  The  Washington  Post 
reported  that  a  group  called  Small  Businesses  for  Advertising 
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Choice  (SBAC)  "is  a  single-issue  organization  that  is  partly 
financed  by  the  telephone  companies  and  does  not  disclose  that 
connection  unless  pressed."   It  should  not  take  investigative 
reporters  to  uncover  who  is  behind  these  coalitions.   The  public 
has  a  right  to  )cnow  when  organizations  use  coalition  groups  such 
as  these  to  spend  large  amounts  of  money  on  lobbying.   Failure  to 
require  disclosure  of  large  organizational  backers  of  coalitions 
would  create  a  loophole  in  the  law,  since  coalitions  could  always 
be  formed  as  conduits  for  lobbying  money. 

We  strongly  support  the  provision  in  S.  2279  which  requires 
disclosure  of  any  organizational  contributor  to  a  lobbying 
coalition  which  gives  $5,000  or  more  in  a  semiannual  period. 

S.  2  27  9  PROVIDES  AN  EFrECTIVE  ENTORCEMENT  MECHANISM 

Any  successful  lobby  disclosure  bill  requires  an  effective 
enforcement  method.   The  194  6  Act  only  provides  criminal 
penalties,  which  are  almost  never  enforced.   No  government  agency 
has  been  granted  sufficient  powers  to  enforce  existing  laws,  nor 
does  any  agency  have  a  clearly  defined  statutory  responsibility 
for  doing  so.   At  most,  after  nearly  50  years,  only  a  handful  of 
charges  have  ever  been  brought  for  alleged  failure  to  comply  with 
the  1946  Act. 

S.  2279  provides  for  administration  and  enforcement 
responsibility  under  one  authority,  the  Director  of  the  Office  of 
Government  Ethics.   The  bill  contains  a  provision  allowing 
informal  resolution  of  alleged  noncompliance,  and  gives  the 
Director  the  authority  to  impose  reasonable  civil  penalties  when 
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there  is  an  actual  failure  to  comply.   S.  2279  also  gives  those 
who  are  alleged  to  have  violated  the  law  specific  rights  of 
appeal  and  provides  financial  relief  for  those  who  prevail  on 
appeal. 

S.  2279  WOULD  ENSURE  PUBLIC  ACCESS  TO  DISCLOSURE  FORMS 

The  purpose  of  a  lobby  disclosure  act  is  to  provide 
meaningful  information  to  the  public.   S.  2279  would  require  that 
disclosure  forms  be  indexed,  and  would  make  them  available  on 
computer  tape.   S.  2279  would  also  require  the  Director  of  the 
Office  of  Government  Ethics  to  keep  disclosure  forms  for  two 
years,  and  computer  records  for  five  years. 

CONCLUSION 

In  conclusion,  Mr.  Chairman^  we  again  want  to  thank  you  for 
your  leadership  on  behalf  of  reform  of  lobby  disclosure  laws.   We 
strongly  support  S.  2279,  which  incorporates  the  principles  that 
we  believe  must  be  embodied  in  a  lobby  disclosure  statute.   It 
would  bring  the  process  of  organized,  professional  lobbying  into 
the  sunlight,  following  the  well-established  principle  that 
government  should  be  conducted  under  the  eye  of  the  public. 

Mr.  Chairman,  Common  Cause  commends  you  for  your  efforts  on 
behalf  of  lobby  disclosure  legislation,  and  we  strongly  urge  its 
passage. 
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Mr.  Levin.  In  that  testimony,  they  did  suggest  that  the  bill 
would  be  enhanced  by  a  separate  reporting  of  gifts.  Out  of  about 
10  pages  of  very  supportive  testimony  strongly  urging  immediate 
adoption  of  our  bill  last  year,  they  spent  three  paragraphs  saying, 
"We  would  suggest  that  the  bill  would  be  strengthened  if  you  had 
this  gift  disclosure  provision."  But  they  did  not  condition  their 
strong  support  upon  the  adoption  of  such  disclosure  requirement, 
and,  quite  the  opposite,  they  summarized  their  testimony  by  com- 
mending the  efforts,  strongly  again  supporting  the  bill  and  urging 
its  passage. 

So,  Mr.  Chairman  and  other  members  of  the  subcommittee,  I 
hope  we  will  not  be  deflected  from  our  effort  to  make  not  only  some 
sense  out  of  our  lobbjdng  registration  laws  but  to  try  to  remove  all 
the  loopholes  which  have,  frankly,  helped  to  breed  disrespect  for 
law  in  this  country. 

A  number  of  you  have  pointed  out  that  what  we  are  really  talk- 
ing about  is  confidence  in  government  and  credibiUty.  People  have 
a  right  to  lobby  under  the  Constitution.  We  want  them  to  lobby 
under  the  Constitution,  but  we  also  want  the  pubUc  to  have  con- 
fidence that  this  is  an  open  process  and  that  people  who  are  paid, 
professional  lobbyists,  should  disclose  who  is  paying  them,  how 
much,  to  lobby  on  what  issues,  and  that  is  part  of  an  open,  demo- 
cratic process.  That  is  the  balance  which  this  bill  draws.  It  is  the 
balance  which  existing  legislation  sought  to  draw  but  which  has 
been  ignored  because  of  the  loopholes  which  exist  in  that  legisla- 
tion, and,  again,  I  thank  you,  Mr.  Chairman,  Congressman  Gekas, 
and  others,  for  your  bipartisan  introduction  of  this  bill  in  the 
House.  It  is  a  very  significant  bill,  and  the  President  awaits  its  en- 
actment. 

Mr.  Bryant.  Thank  you,  Senator  Levin,  very  much  for  bemg 

here. 

[The  prepared  statement  of  Mr.  Levin  follows:] 
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TESTIMONY  OF  SENATOR  CARL  LEVIN 

BEFORE  THE  HOUSE  JUDICIARY  SUBCOMMITTEE 

ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS 

ON  THE  LOBBYING  DISCLOSURE  ACT  OF  199  3 

March  31,  1993 

Chairman  Bryant,  Representative  Gekas,  Members  of  the 
Subcommittee  —  I  appreciate  the  opportunity  to  come  before 
you  and  express  my  support  for  the  Lobbying  Disclosure  Act  of 
1993.   As  the  chief  sponsor  of  the  bill  on  the  Senate  side,  I 
am  pleased  that  you  have  introduced  this  companion  measure  in 
the  House,  and  I  look  forward  to  working  with  you  for  its 
enactment.   I  know  that  the  President  is  also  awaiting  its 
passage. 

As  you  know,  I  believe  that  the  existing  lobbying 
registration  laws  are  useless  and  toothless,  and  should  be 
replaced.   The  Lobbying  Regulation  Act,  for  example,  doesn't 
cover  most  lobbying  of  the  Congress,  and  doesn't  cover 
lobbying  of  executive  branch  officials  at  all.   The  General 
Accounting  Office  found  that  up  to  three-quarters  of  the 
lobbyists  listed  in  the  book  Washington  Representative  don't 
register  at  all,  and  that  those  who  do  register  don't 
disclose  much.   We  even  identified  one  Washington  law  firm 
which  is  known  as  a  lobbying  powerhouse,  but  reported  no 
lobbying  expenditures  at  all  for  any  client  in  1989. 

The  Foreign  Agents  Registration  Act  was  intended  to 
cover  lobbying  on  behalf  of  foreign  interests,  but  has 
equally  gaping  loopholes,  in  the  form  of  exemptions  for 
attorneys  and  domestic  subsidiaries  of  foreign  corporations. 
As  a  result,  there  are  barely  800  active  registered  foreign 
agents  under  the  Act.   In  one  case  reviewed  by  my 
Subcommittee,  we  were  able  to  identify  48  representatives  of 
foreign  motor  vehicle  manuf actureres  and  their  domestic 
subsidiaries  who  lobbied  the  Treasury  Department  in  a 
successful  effort  to  lower  the  tariff  on  imported  jeeps  and 
vans.   Of  those  48  lobbyists,  we  found  that  only  six  were 
registered  under  the  Foreign  Agents  Registration  Act. 

The  bill  that  we  have  introduced  would  change  all  of 
that,  so  that  we  would  finally  know  who  is  being  paid  how 
much  by  whom  to  lobby  on  what  issues .   Under  the  Lobbying 
Disclosure  Act,  all  paid,  professional  lobbyists  would  be 
required  to  register,  regardless  whether  they  lobby  the 
legislative  branch  or  the  executive  branch.  Members  of 
Congress  or  their  staffs;  regardless  whether  they  are 
attorneys  or  non-attorneys,  in-house  lobbyists  or  outside 
lobbyists;  and  regardless  of  whom  they  may  represent. 

Those  who  register  would  be  required  to  disclose  the 
identity  of  their  clients,  the  issues  they  lobby  on,  the 
Federal  agencies  and  congressional  committees  contacted,  and 
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the  total  receipts  from  their  clients  —  all  in  a  foinn  that 
can  be  cross-indexed  with  campaign  contribution  data  on  file 
with  the  Federal  Election  Commission.   Simply  put,  our  bill 
would  finally  clean  up  one  of  Washington's  oldest  problems  — 
the  patchwork  of  loopholes  and  exceptions  that  currently  pass 
for  lobbying  registration  laws. 

Despite  the  tremendous  improvements  that  would  be  made 
by  this  bill,  it  has  been  criticized  by  some  interest  groups 
in  recent  weeks.  Some  of  this  criticism  has  come  from 
lobbyists  and  other  interests  who  do  not  want  to  be  covered 
by  the  bill  and  seek  to  build  in  loopholes  or  other  special 
treatment.  This  is  to  be  expected,  but  I  hope  we  will  work 
together  to  avoid  weakening  the  bill. 

Another  source  of  criticism  is  Common  Cause,  which 
recently  attacked  the  bill  on  the  ground  that  it  does  not 
also  address  problems  with  the  congressional  gift  rules.   I 
happen  to  agree  that  these  gift  rules  are  inadequate  and 
should  be  fixed,  but  disclosure  of  gifts  by  registered 
lobbyists  alone  would  not  address  the  problem.   Only  an 
effective  rule  prohibiting  gifts  by  anyone  who  seeks  to 
influence  Congress  can  do  that. 

For  this  reason,  I  have  asked  the  Senate  Rules  Committee 
to  review  our  gift  rules  this  year  in  an  effort  to  bring  them 
in  line  with  the  more  stringent  Executive  Branch  rules.   This 
will  be  a  complex  effort.   The  executive  branch  took  four 
years  to  draft  its  new  gift  rule,  which  runs  to  more  than  15 
single-spaced  pages. 

The  Common  Cause  proposal  for  this  bill  would  take  us  in 
the  wrong  direction,  however.   If  only  registered  lobbyists 
were  required  to  disclose  gifts  we  would  have  a  loophole 
large  enough  to  drive  a  gift  truck  through.   Registered 
lobbyists  would  be  required  to  disclose  their  gifts,  but 
other  people  with  an  interest  in  legislation,  such  as  their 
clients  and  partners,  would  not  be.   Instead  of  solving  the 
problem,  we  would  open  ourselves  to  legitimate  criticism. 

I  have  been  working  on  lobbying  registration  reform  for 
more  than  two  years  now;  this  reform  is  too  important  to  wait 
for  a  final  resolution  of  the  gift  issue.   Here  is  what 
Common  Cause  itself  had  to  say  about  the  oill  at  our 
Subcommittee's  hearings  just  last  year: 

"[E]xisting  laws  which  govern  lobbying,  such  as  the 
Federal  Registration  of  Lobbying  Act  of  1946,  have 
proven  to  be  wholly  inadequate  in  providing  disclosure 
of  lobbying  activities  and  expenditures.   Under  these 
laws,  failure  to  disclose  is  widespread,  coverage  is  too 
narrow,  grassroots  lobbying  costs  are  often  not 
disclosed,  the  executive  branch  is  not  covered  for  all 
intents  and  purposes,  expenditures  for  lobbying  directed 
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at  congressional  staff  often  go  unreported,  and 
enforcement  is  virtually  non-existent. 

"We  strongly  support  .  .  .  the  legislation  which 
you  have  introduced  to  remedy  the  deficiencies  in 
existing  law.   [This  bill]  represents  a  comprehensive 
approach  to  reform,  which  embodies  the  principles  we 
believe  must  be  included  in  lobby  disclosure 
legislation,  while  at  the  same  time  addressing  a  number 
of  concerns  which  have  been  raised  in  the  past  about 
other  reform  efforts  .  " 

Common  Cause's  highly  supportive  testimony  at  last 
year's  hearing  went  on  for  ten  more  pages,  summarizing  the 
improvements  that  would  be  made  by  the  bill,  under  headings 
stating  that  the  bill  would  "consolidate  existing  laws  into 
one  consistent  statute";  "provide  a  clear  definition  of 
lobbying  and  clarify  who  must  register";  "require  relevant 
information  in  a  simplified  form";  and  "provide  an  effective 
enforcement  mechanism". 

In  three  paragraphs  in  the  middle  of  its  testimony, 
Common  Cause  did  suggest  that  the  bill  would  be  enhanced  by 
separate  reporting  of  gifts.   But  Common  Cause  never 
contended,  as  they  appear  to  now,  that  the  entire  ten  car 
train  should  be  derailed  if  this  eleventh  car  was  not  added. 
Common  Cause's  testimony  concluded  with  an  enthusiastic 
endorsement  of  the  bill  — 

"In  conclusion,  Mr.  Chairman,  we  again  want  to 
thank  you  for  your  leadership  on  behalf  of  reform  of 
lobby  disclosure  laws.   We  strongly  support  [your  bill], 
which  incorporates  the  principles  that  we  believe  must 
be  embodied  in  a  lobby  disclosure  statute.   It  would 
bring  the  process  of  organized,  professional  lobbying 
into  the  sunlight,  following  the  well-established 
principle  that  government  should  be  conducted  under  the 
eye  of  the  public. 

"Mr.  Chairman,  Common  Cause  commends  you  for  your 
efforts  on  behalf  of  lobby  disclosure  legislation,  and 
we  strongly  urge  its  passage." 

That's  right,  Mr.  Chairman  —  the  same  Common  Cause  that 
recently  wrote  to  urge  Members  not  to  support  the  Lobbying 
Disclosure  Act  strongly  urged  the  passage  of  the  same  bill 
just  a  year  ago,  calling  it  "a  comprehensive  approach  to 
reform,"  which  "incorporates  the  principles  that  we  believe 
must  be  embodied  in  a  lobby  disclosure  statute." 

Chairman  Bryant,  Congressman  Gekas,  it  is  time  for  us  to 
move  forward  and  pass  the  Lobbying  Disclosure  Act  of  1993.  I 
thank  you  for  introducing  this  important  legislation  and  look 
forward  to  working  with  you  for  its  enactment. 
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Mr.  Bryant.  Let  me  say  first  of  all  that  I  strongly  support  a 
change  in  the  gift  rules  as  well  that  would  prohibit  all  but  de 
minimis  gifts  from  any  source,  and  I  think  that  is  obviously  the 
wisest  way  to  go.  I  also  want  to  point  out  that  the  House  leader- 
ship has  a  review  underway  to  try  to  achieve  that  very  thing. 

I  think  it  might  supplement  what  you  said  or  clarify  it  and  our 
situation — might  clear  it  to  all  who  may  be  observers  of  this  proc- 
ess, that  jurisdiction  over  gift  rules  doesn't  reside  in  this  commit- 
tee, nor  does  it,  as  I  understand,  reside  in  the  committee  where 
your  bill  is  pending,  and  in  our  case  in  the  House  it  is  in  the  House 
Ethics  Committee,  so  we  cannot  write  a  bill  which  does  what  we 
want  to  do  and  at  the  same  time  deals  with  the  gift  issue,  because 
it  would  go  to  a  different  committee,  although  that  is  being  done 
and  ought  to  be  done. 

I  just  would  like  to  ask  one  question  to  which  I  know  the  answer, 
but  it  comes  best  from  you.  The  bill  which  you  passed  last  ye£ir, 
which  had  the  strong  support  of  Common  Cause,  and  the  bill  that 
is  pending  before  us  this  year  and  that  you  have  already  passed 
through  committee  this  year  are  of  equal  strength — is  that  not  the 
case — in  that  neither  is  weaker  than  the  other? 

Mr.  Levin.  Actually,  the  bill  has  been  slightly  strengthened  this 
year  in  just  a  couple  of  ways.  It  is  basically  the  same  bill,  to  an- 
swer your  question,  but  there  are  a  few  strengthening  provisions, 
since  you  have  raised  the  question.  First,  we  have  clarified  that  the 
lobb)dng  of  so-called  schedule  C  political  appointees  is  covered;  sec- 
ond, we  require  lobbyists  to  disclose  if  they  have  previously  served 
in  high-ranking  government  positions;  and,  third,  we  have  taken 
action  to  ensure  that  information  on  lobbyists'  campaign  contribu- 
tions will  be  readily  available  through  a  crosswalk  between  infor- 
mation here  and  information  that  is  filed  with  the  Federal  Election 
Commission. 

So  basically  the  bill  is  the  same,  but  to  the  extent  that  there 
have  been  a  few  changes — they  are  actually  strengthening 
changes — this  is  a  somewhat  stronger  bill  even  than  last  year. 

Mr.  Bryant.  Very  well. 

Mr.  Gekas. 

Mr.  Gekas.  I  have  no  questions  except  to  concur  that  the  ques- 
tion of  gifts  has  to  be  dealt  with  on  a  separate  plane,  because,  as 
the  chairman  indicates,  that  is  a  question  for  ethics,  not  that  we 
are  going  to  be  devoid  of  ethics  when  proceeding  with  what  we  are 
doing,  but  where  they  overlap  we  will  try  to  segregate  that  for  its 
proper  jurisdiction. 

I  thank  the  Chair. 

Mr.  Bryant.  Mr.  Glickman. 

Mr.  Glickman.  Yes,  first  I  want  to  say  that  I  pray  to  God  that 
it  is  not  Michigan  v.  Kansas  in  the  finals,  partly  because  I  went 
to  the  University  of  Michigan,  so  there  is  a  personal  conflict. 

Mr.  Levin.  For  Kansas'  sake,  I  pray  to  God  it  isn't  either. 

Mr.  Glickman.  I  want  to  clarify  the  issue  of  the  attorneys  ex- 
emption in  this  bill  because  you  and  I  know  that  many,  if  not  most, 
of  the  lobbyists  that  come  and  see  us  and  actually  work  on  cases 
are  attorneys  who  are,  you  know,  representing  their  clients  in  ac- 
cordance with  their  needs  to  bring  a  matter  before  us  or  the  execu- 
tive branch.  As  you  indicated,   some   attorneys   have  registered, 
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some  attorneys  have  not  registered,  but  other  than  exemptions  for 
Utigation  and  what  you  would  call  very  traditional  civil  and  crinii- 
nal  court  proceedings,  an  attorney  who  is  representing  his  client  in 
matters  before  us  or  the  executive  branch  who  meets  the  threshold 
amount  would  be  required  to  register.  Is  that  correct? 

Mr.  Levin.  That  is  correct. 

Mr.  Glickman.  So  there  wouldn't  be  a  whole  area  of  people  who 
could  take  advantage  of  what  they  consider  to  be  the  attorney/cli- 
ent relationship. 

Mr.  Levin.  That  is  correct,  with  a  very  important  exception  that 
you  mentioned,  which  is  the  traditional  litigation  situation. 

Mr.  Glickman.  Right,  and  I  think  that  good  lawyer  lobbyists 
would  function  much  better  in  that  kind  of  a  system. 

The  other  thing  I  would  ask  vou  again  is,  this  whole  issue  of  the 
nonprofits — and  I  have  had  a  lot  of  them  visit  me — they  are  very 
concerned  about  interfering  with  their  normal  rights  to  petition 
their  grievances.  I  have  had  some  of  my  local  nonprofits  indicate 
concern  that,  they  may  spend  a  couple  of  thousand  dollars  in  a 
quarter  but  that's  it,  and  they  are  not  lobbying  on  traditional  mon- 
etary or  pecuniary  t3rpe  of  issues.  How  do  you  see  us  working  this 
particular  problem  out? 

Mr.  Levin.  We  have  worked  with  the  nonprofits  to  see  if  we  can't 
make  some  modifications  which  will  address  their  concerns  without 
pulling  apart  the  uniformity  of  the  bill.  We  don't  want  to  change 
the  definition  of  what  constitutes  lobbying,  and  we  don't  feel  we 
can  do  that.  But  the  de  minimis  test,  for  instance,  can  be  reworked 
in  a  way  that  could  meet  some  of  their  concerns,  providing  that 
same  de  minimis  test  applies  to  everybody. 

We  also  have  addressed  the  paperwork  burden  issue,  we  think 
quite  fairly,  which  is  that  the  same  paperwork  they  use  for  their 
IRS  forms  will  meet  our  test.  That  is  a  very  important  provision 
in  this  bill,  and  that  has  met  an  important  concern,  I  think.  That 
doesn't  mean  they  don't  have  other  concerns,  but  that  is 

Mr.  Glickman.  That  is  in  the  legislation  as  introduced,  I  think, 
both  in  the  Senate  and  the  House,  this  IRS  form  compliance. 

Mr.  Levin.  Yes. 

Mr.  Glickman.  I  do  agree  with  you  though,  I  think  it  would  be 
a  mistake  to  set  up  a  different  set  of  definitions,  because,  knowing 
creative  people,  what  may  end  up  conceivably  happening  is  that 
you  will  see  some  nonprofits  formed  just  to  take  advantage  of  the 
lobbying  loophole,  so  that  the  legitimate  organizations  will  be 
tarred  and  feathered  and  tarnished  by  this  kind  of  arrangement; 
it  always  happens. 

Finally,  I  would  say  that  you  had  worked  on  the  Foreign  Agents 
Registration  Act  for  a  long  time.  I  know  that,  and  I  think  it  is  very 
constructive  that  we  have  combined  and  coordinated  that  so  that 
foreign  governments  and  foreign  interests  will  now  know  that  reg- 
istration is  required  under  the  same  rules  as  domestic  registration 
is  required. 

Thank  you. 

Mr.  Bryant.  Mr.  Berman. 

Mr.  Berman.  Thank  you,  Mr.  Chairman. 

Senator,  I  will  wait  until  subsequent  panels.  I  am  interested  in 
this  lawyer  issue  because,  by  and  large,  I  don't  think  lawyers 
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should  be  able  to  hide  behind  their  status  in  the  privilege  to  do 
what  other  nonlawyers  are  doing  with  respect  to  lobbying  and  then 
be  able  to  avoid  the  disclosure  requirements.  I  gather  this  bill 
seeks  to  address  that,  and  I  think  that  is  good. 

In  the  area  of  nonprofits,  we  do  have  to  be  careful.  Making  judg- 
ments among  nonprofits,  that  some  are  good  and  others  are  bad — 
you  can  run  into  some  funny  situations  when  you  start  thinking 
like  that.  But  I  can  think  of  a  situation  where  a  nonprofit  organiza- 
tion representing  farm  workers  has  contact  with  civil  servants  in 
the  executive  branch  agencies  charged  with  enforcing  farm  worker 
protections  where,  at  the  political  level,  there  is  a  decision  not  to 
seriously  enforce  those  laws.  Do  you  see  in  those  situations  prob- 
lems posed  by  disclosure  of  those  kinds  of  contacts,  the  kind  of 
gathering  of  information  from  within  the  bowels  of  the  bureaucracy 
that  could  hamper  that  kind  of  contact  and  impede  the  develop- 
ment of  important  information  about  ways  in  which,  for  instance, 
the  law  is  not  being  complied  with?  I  throw  that  out  as  a  concern. 

Mr.  Levin.  The  bill  does  not  cover  contacts,  does  not  require  you 
to  specify  contacts.  What  it  does  is,  it  requires  you  to  state  how 
much  money  is  being  spent  by  a  professional  lobbyist  to  lobby  an 
agency  or  a  committee  of  the  Congress  or  a  House  of  the  Congress. 
I  am  not  sure  that  you  said  this  exactly,  but  I  want  to  make  sure 
that  it  is  clear  that  these  individual  contacts  are  not  required  to 
be  listed,  because  that  gets  into  a  first  amendment  question  which 
a  number  of  people  have  raised,  by  the  way. 

Mr.  Herman.  So  the  disclosure  does  not  require  the  names  of  the 
people  that  you  have  contacted. 

Mr.  Levin.  Exactly. 

Mr.  Berman.  It  requires  an  agency 

Mr.  Levin.  Or  branch  or  committee,  but  not  the  names. 

Mr.  Berman.  Now,  the  Justice  Department,  I  assume,  is  the  en- 
forcement agency  for  this  law.  To  what  extent,  if  they  investigate 
compliance,  do  they  have  the  ability  to  pursue  and  require  docu- 
mentation in  an  investigation  of  individuals  that  you  contacted, 
even  in  the  name  of  ensuring  that  you  adequately  reported  the 
amounts  of  money  you  spent  and  the  agencies  that  you  contacted? 

Mr.  Levin.  We  think  we  have  been  extremely  careful  to  avoid  en- 
forcement in  a  way  which  will  be  onerous.  We  have  put  a  number 
of  steps  in  here.  For  instance,  there  is  no  audit;  the  Justice  Depart- 
ment has  no  right — the  enforcement  agency  has  no  right  to  audit 
people  the  way  the  IRS  does.  As  a  matter  of  fact,  one  of  the  argu- 
ments the  Bush  administration  used  against  the  bill  is,  they  want- 
ed to  have  the  enforcement  power  to  have  the  right  to  audit  people, 
and  we  would  not  authorized  that. 

I  think  if  you  go  through  the  enforcement  provision,  certain 
threshold  steps  have  got  to  be  met  before  there  is  any  right  to  de- 
mand documentation;  there  is  a  very  strong  informal  dispute  reso- 
lution process  with  no  onus  if  a  matter  is  settled;  only  if  there  is 
inadequate  information  can  the  Office  of  Lobbying  Disclosure  then 
make  a  binding  request  for  additional  information.  We  put  in  so 
many  steps  here  to  protect  people  from  an  enforcement  mechanism 
which  is  onerous  that  we  think  that  meets  the  legitimate  argu- 
ments which  have  been  raised;  we  have  tried  to  do  that. 

Mr.  Berman.  Thank  you. 
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Mr.  Bryant.  Mr.  Frank. 

Mr.  Frank.  Thank  you,  Mr.  Chairman. 

Mr.  Levin.  Excuse  me,  Congressman.  Could  I  add  one  thing  to 
that  point? 

Mr,  Frank.  Certainly. 

Mr.  Levin.  Because  I  think  it  is  a  very  important  point. 

The  ACLU  has  sent  us  a  letter  on  this  issue  saying  that,  on  the 
whole,  the  bill  achieves  reform  in  a  manner  that  is  sensitive  to  civil 
liberties,  and  it  is  partly  because  of  the  care  with  which  we  have 
drafted  the  enforcement  mechanism  that  we  have  received  that 
from  the  ACLU. 

I  am  sorry.  Congressman  Frank.  I  apologize.  I  wanted  to  get  that 

on  the  record. 

Mr.  Frank.  That  is  perfectly  all  right,  because  I,  not  having 
heard  your  testimony,  will  not  ask  any  questions,  but  I  admire  the 
work  you  are  doing. 

I  will  take  the  opportunity  here  to  mention  another  issue  that  is 
within  the  jurisdiction  of  this  subcommittee  that  you  have  jurisdic- 
tion of  in  your  subcommittee  over  there,  and  that  is  the  limitation 
on  outside  income  of  executive  and  legislative  branch  employees, 
because  I  notice  that  the  Circuit  Court  of  Appeals  in  the  District 
of  Columbia  yesterday  upheld  Judge  Jackson's  decision  at  the  dis- 
trict court  level  that  held  unconstitutional  that  part  of  the  act  of 
1989  that  banned  any  outside  income  whatsoever  for  any  executive 
or  legislative  employee,  talking  now  about  ourselves.  You  will  re- 
member that  we,  on  this  side,  passed  a  bill  which  Judge  Jackson 
at  the  district  court  noted  approvingly  when  he  found  the  total  pro- 
hibition unconstitutional.  I  understand  there  was  some  concern 
elsewhere  in  the  Senate  about  that. 

I  would  hope,  now  that  the  circuit  court  has  upheld  that,  people 
might  want  to  look  at  that  again,  and  I  would  hope,  Mr.  Chairman, 
we  could  move  on  this  as  well,  because  we  are  now  in  a  situation 
where  if  we  don't  act  we  have  virtually  no  regulation,  and  so  the 
choice  will  now  not  be  between  a  total  prohibition  and  a  regulation, 
which  I  am  pleased  to  say  I  think  Common  Cause,  the  ACLU  and 
a  lot  of  other  organizations  that  don't  always  agree  found  that  they 
could  all  live  with  this.  So  I  am  hoping  we  will  revisit  that  issue, 
because  we  now  have,  with  that  circuit  decision,  no  restriction. 

It  is  particularly  inequitable  because,  since  only  executive  branch 
employees  brought  the  lawsuit,  that  decision  applies  only  to  execu- 
tive branch  employees.  So  legislative  branch  employees  are  now  not 
covered  by  the  decision.  But,  having  read  the  decision,  it  is  clear 
to  me  that — and  I  make  the  suggestion  now — any  legislative 
branch  employee  who  is  aggrieved,  walk  into  court,  and  you  will 
win,  because  the  terms  of  the  decision  were  very  clear:  They  would 
apply  to  any  legislative  branch  plaintiff  as  much  as  they  did  to  an 
executive  branch  plaintiff. 

So  we  now  have  a  situation  where  Judge  Jackson,  who  found  the 
overall  regulation  unconstitutional,  has  already  said  in  his  footnote 
that  he  would  find  the  bill  that  the  House  passed  constitutional, 
and  I  understand  there  was,  as  I  said,  opposition  elsewhere  in  the 
Senate,  not  with  Senator  Levin,  but  I  think  this  is  something  we 
now  have  to  look  at,  because  with  that  decision  we  have  nothing 
at  all  on  the  books  and  we  have  an  executive/legislative  disparity. 
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I  think  it  is  something  we  have  already  done  a  lot  of  work  on  and 
we  can  fix  up. 

Thank  you. 

Mr.  Bryant.  Thank  you,  Mr.  Frank,  and  happy  birthday. 

Mr.  Frank.  Thank  you,  Mr.  Chairman.  It  is  my  birthday,  and 
Senator  Leahy's,  and  Vice  President  Gore's.  I  want  to  share  the 
credit. 

Mr.  Bryant.  A  great  day  in  history. 

Mr.  Frank.  Lealiy  and  I  are  older  than  Ciore. 

Mr.  Bryant.  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Senator,  I  would  simply  ask  this  question:  Do  you  have  any  sense 
of  the  cost  of  the  implementation  of  the  bill,  or  do  you  agree  with 
CBO  on  the  estimates  there?  I  wonder  if  you  want  to  comment 
about  that. 

Mr.  Levin.  We  do  have  an  estimate,  but  I  don't  have  it  in  my 
mind. 

Mr.  Inglis.  I  think  $8  million  is  the  annual  cost  that  CBO 
thinks — is  there  any  expectation  that  civil  fines  will  cover  a  fair 
amount  of  that,  or  do  you  have  any  feel  for  that? 

Mr.  Levin.  Peter  Levine  of  my  staff  has  just  refreshed  my  recol- 
lection on  the  CBO  estimate.  Apparently  our  staff  has  done  a  re- 
view of  it  and  thinks  that  their  estimate  is  probably  high,  that  it 
will  not  take  75  employees  to  implement  it. 

We  have  the  laws  on  the  books  now  also,  and  there  is  a  cost  to 
them,  for  the  administration,  to  the  extent  it  exists,  and  the  receipt 
of  those  forms.  So  we  would  have  to  deduct  the  current  costs  from 
those  costs,  and  I  don't  know  that  the  CBO  did  that  from  memory. 
I  don't  think  they  deducted  the  current  costs  from  the  estimated 
costs.  So  I  can't  give  you  a  good  answer  to  your  question  without 
looking  into  the  current  costs  and  deducting  them  from  the  future 
costs. 

Mr.  Inglis.  Because  there  are  civil  fines,  right? 

Mr.  Levin.  Yes,  at  the  end  of  a  very  long  process.  There  are  no 
criminal  penalties.  The  criminal  pensdties  just  simply  haven't 
worked,  'rtiey  haven't  been  used.  They  are  not  appropriate.  What 
we  are  trying  to  do  is  to  get  people  to  comply,  and  a  civil  fine  does 
it  and  promotes  adherence  to  the  law  in  this  case.  Any  lobbyist  who 
ends  up  violating  this  law  and  is  fined,  after  all  the  process  that 
we  provide  in  here  to  avoid  that,  would  not  be  particularly  wel- 
come, I  think,  as  a  paid  lobbyist  by  too  many  clients.  So  there  is 
a  tremendous  incentive  to  comply  here  without  having  a  criminal 
law  provision  which  is  unenforceable  through  historical  evidence. 

Mr.  Bryant.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

I  am  just  trying  to  get  familiar  with  this  issue.  I  think  generally 
I  am  favorably  inclined  to  the  concept  of  having  a  better  bill  or  a 
better  set  of  laws  than  we  have  and  will  continue  to  study  the  issue 
and  try  to  bring  the  balance  that  I  think  is  required  to  this  issue. 

Thank  you. 

Mr.  Bryant.  Thank  you,  Mr.  Watt. 

Senator,  thanks  very  much  for  traveling  over  to  this  side.  We  ap- 
preciate it,  and  we  are  going  to  plow  ahead  with  the  bill  you  have 
introduced  and  pass  it. 
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Mr.  Levin.  Thank  you  so  much. 

Mr.  Bryant.  We  are  pleased  to  have  three  very  distinguished 
panels  of  witnesses  today.  We  would  invite  those  who  are  on  the 
first  panel  to  come  forward.  They  include  Lloyd  Meeds  of  the  Amer- 
ican League  of  Lobbyists;  Albert  C.  O'Neill,  Jr.,  the  chairman  of  the 
tax  section  of  the  Axnerican  Bar  Association;  Jim  Christy,  director 
of  Federal  relations  at  Air  Products  &  Chemicals,  Inc.,  appearing 
on  behalf  of  the  National  Association  of  Manufacturers,  as  well  as 
as  John  Chwat,  who  is  a  government  representative,  or  lobbyist, 
here  in  Washington,  DC,  and  a  former  staff  member,  I  believe,  in 
Congress. 

Mr.  Chwat.  That  is  right,  Mr.  Chairman. 

Mr.  Bryant.  Mr.  Meeds,  we  will  recognize  you  first. 

STATEMENT  OF  LLOYD  MEEDS,  CHAIRMAN,  ETHICS 
COMMITTEE,  AMERICAN  LEAGUE  OF  LOBBYISTS 

Mr.  Meeds.  Thank  you  very  much,  Mr.  Chairman,  members  of 
the  committee. 

First  of  all,  my  commendations  to  you  people  for  taking  time 
from  busy  schedules  to  attack  some  matters  that  sometimes  aren't 
as  highly  visible  as  others  and  certainly  don't  demand  your  con- 
stituents' attention  like  some  other  things  that  you  do,  and  I'm 
sure  the  whole  Nation  owes  you  a  debt  of  gratitude  for  undertaking 
to  do  something  about  this,  and  to  you  who  have  sponsored  this 
legislation,  my  commendations. 

Mr.  Chairman,  I  will  take  advantage  of  your  blanket  inclusion 
£ind  assume  my  written  testimony  is  included,  and  try  to  summa- 
rize it  under  the  5-minute  rule.  As  a  child  of  the  House,  I  will  try 
to  abide  by  those  rules. 

First  of  all,  on  behalf  of  myself,  my  partners,  and  the  American 
League  of  Lobbyists,  I  want  to  say  that  we  are  strongly  in  support 
of  this  legislation.  At  the  outset,  I  want  to  say  that  we  feel  the 
present  law  is  inadequate  and  is  actually  observed  in  its  breach. 
This  legislation  attempts  to  better  define  what  lobbying  is;  who  lob- 
byists are  and  what  acts  constitute  lobbying.  It  is  a  very  forward 
step  and  will  make  possible  the  disclosure  of  lobbying  in  a  much 
broader  sense  than  now.  As  I  say,  lobbying  disclosure  is  observed 
in  the  breach. 

We  strongly  endorse  the  "one  stop  shopping"  principle.  We  think 
this  is  a  great  idea  to  get  the  lobby  disclosure,  the  other  matters 
that  require  disclosure,  in  the  same  place  so  that  they  can  be  com- 
pared. 

We  very  much  appreciate  and  support  the  extension  of  the  lobby- 
ing disclosure  to  the  executive  and  to  better  define  what  is  lobbying 
so  that  more  things  are  really  covered.  We  would  be  chagrined  if 
what  we  consider  to  be  your  better  definition  of  lobbying  is  taken 
to  the  taxwriting  committees  and  applied  to  prohibit  lobbying  ex- 
penses from  being  deducted,  but  we  certainly  support  the  extended 
definition  in  this  bills  context. 

We  support  the  extended  disclosure  for  the  range  of  expenditures 
rather  than  the  itemized,  detailed  requirements  of  the  present  Lob- 
bying Act.  Because  of  the  definition  of  what  is  lobbying,  very  few 
things  are  really  covered.  With  your  extended  definition,  with  your 


70 

range  of  expenditures  rather  than  the  detailed  analysis,  we  think 
that  will  be  vastly  improved. 

We  strongly  support  the  switch  from  quarterly  to  semiannual  re- 
porting. An3rthing,  we  think,  that  lessens  the  burden  of  record- 
keeping is  a  step  in  the  right  direction.  The  public  will  still  receive 
the  benefit  of  more  detailed  registration  under  your  bill  than  under 
the  present  bill;  more  people  will  be  covered  even  though  the  time 
is  linked  for  the  reports. 

We  also  strongly  support  the  civil  penalty  scheme.  We  think  the 
whole  texture  of  this  bill  really  is  devoted  to  getting  more  registra- 
tion, more  compliance,  and  we  think  the  civil  penalties  scheme  very 
much  fits  this. 

We  also  note  that  there  are  some  fairly  high  civil  penalties  in- 
volved, and  we  would  certainly  urge  some  kind  of  report  language 
that  urges  the  administration  to  be  judicious,  particularly  in  the 
beginning.  This,  if  it  is  enacted,  will  be  a  new  law.  As  Senator 
Levin  pointed  out,  there  are  probably  not  nearly  as  many  people 
covered  and  registered  as  there  should  be  even  under  the  present 
law.  A  lot  of  people  will  need  to  register  for  the  first  time. 

In  the  final  analysis,  our  organization  supports  this.  We  feel  that 
it  goes  a  long  way  toward  the  goals  that  we  all  share  of  what  infor- 
mation must  be  disclosed,  and,  as  such,  it  is  a  vast  improvement 
over  the  present  laws  which  are  essentially  incomprehensible  and 
unenforceable. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Meeds  follows:] 
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TESTIMONY  OF  LLOYD  NEEDS 

OM  BEHXLT  07 

THE  AMERICAN  LEAGUE  OP  LOBBYISTS 

BEFORE  THE 
8DBCOMKITTEE  ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS 
HOUSE  COMMITTEE  OH  THE  JUDICIARY 

MARCH  31,  1993 

Mr.  Chairman.   I  am  Lloyd  Meeds,  a  partner  in  the  law  firm 
of  Preston  Gates  Ellis  &  Rouvelas  Meeds,  and  Chairman  of  the 
Ethics  Committee  of  the  American  League  of  Lobbyists.   On  behalf 
of  myself  and  that  organization,  I  want  to  thank  you  for  this 
opportunity  to  testify  concerning  H.R.  823,  the  Lobbying 
Disclosure  Act  of  1993.   The  American  League  of  Lobbyists  —  ALL 
—  is  a  national  organization  founded  in  1979  dedicated  to 
serving  government  relations  and  public  affairs  professionals. 
In  addition,  our  organization  is  committed  to  improving  public 
understanding  and  recognition  of  the  important  role  lobbyists 
play  in  the  legislative  process. 

ALL'S  450  members  include  leading  Washington  representatives 
for  corporations,  trade  associations,  public  interest  groups, 
labor  unions,  law  and  lobbying  firms,  as  well  as  government  and 
academia.   Our  membership  crosses  all  boundaries  in  terms  of 
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both  size  and  interests:   defense,  communications,  petrochemical, 
pharmaceutical,  insurance,  transportation,  and  many  others. 

At  the  outset,  I  want  to  state  that  ALL  would  like  to  be  put 
on  the  record  as  supporting  lobbying  disclosure  reform.   Our 
members  would  be  the  first  to  admit  that  the  disclosure 
requirements  of  our  existing  laws  are,  for  the  most  part, 
observed  in  the  breach,  mainly  because  of  the  uncertainty  as  to 
what  activities  are  covered  and  what  information  is  required  to 
be  disclosed.   An  unfortunate  result  of  this  lack  of  disclosure 
has  been  public  misunderstanding  about  the  role  of  the  lobbyist 
in  the  political  process.   In  order  to  correct  this 
misunderstanding,  we  must  have  more  effective  disclosure  laws 
which  will  assure  the  pviblic  that  communications  between 
lobbyists  and  government  officials  are  an  appropriate  expression 
of  our  first  amendment  freedom  of  speech  and,  indeed,  a 
legitimate  part  of  our  democratic  society. 

I  would  like  to  address  a  few  of  the  major  provisions  and 
point  out  a  few  concerns  which  we  have. 

ALL  strongly  endorses  the  concept  of  "one-stop  shopping." 
This  approach  is  a  vast  improvement  oyer  our  existing  laws  and ' 
will  greatly  simplify  the  disclosure  process  by  eliminating 
differing  disclosures  under  several  statutes.   In  addition,  by 
combining  the  disclosure  requirements  now  required  under  the 
Federal  Regulation  of  Lobbying  Act,  the  Byrd  Amendment,  and  the 
provisions  of  the  Foreign  Agents  Registration  Act  (FARA) 
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applicable  to  private  persons  and  companies,  H.R.  823  will 
provide  a  consistency  and  unifonaity  nissing  under  current  laws. 
While  separate,  detailed  filings  will  still  be  required  under 
FARA  for  those  who  lobby  on  behalf  of  foreign  governments  and 
political  parties,  ALL  recognizes  the  need  for  the  Justice 
Department  to  retain  control  over  potential  national  security 
matters. 

ALL  supports  the  expanded  definition  of  lobbying  contacts  to 
include  attempts  to  influence  public  policy  at  the  executive 
branch  level.   Current  interpretations  of  the  Federal  Regulation 
of  Lobbying  Act  require  only  the  disclosure  of  contacts  with 
members  of  congress  for  the  purpose  of  influencing  legislative 
action.   However,  this  does  not  accurately  reflect  the  magnitude 
of  the  majority  of  lobbying  efforts.   By  expanding  coverage  of 
lobbying  activities  to  include  executive  branch  lobbying,  H.R. 
823  will  more  realistically  capture  the  extent  of  lobbying  as 
actually  practiced. 

While  we  endorse  this  expanded  definition  of  lobbying,  we 
would  be  chagrined  to  see  this  definition  applied  to  such 
concepts  as  non-deductibility  of  lobbying  expenses.   We  oppose 
attempts  to  prohibit  such  deductions.   While  the  provisions  of 
this  bill  are  to  be  commended  because  the^~  will  achieve  an 
expanded,  more  accurate  reporting  of  lobbying  activities; 
combining  the  new  definition  with  prohibition  of  deductions  will 
tend  to  reduce  the  impetus  for  full  disclosure. 
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ALL  whole-heartedly  endorses  disclosure  of  the  range  of 
expenditures  spent  on  lobbying  activities  rather  than  a  detailed 
analysis  of  individual  contacts.   Our  members  feel  strongly  that 
any  listing  of  individuals  lobbied  would  be  detrimental  to  an 
effective  lobbying  campaign.   Besides,  what  is  sought  to  be 
achieved  by  H.R.  823  is  public  awareness  of  the  extent  of 
lobbying  activities  in  the  political  process.   This  can  be 
adequately  achieved  through  the  disclosure  of  cost  estimates 
without  sacrificing  a  lobbyist's  strategy  by  revealing  individual 
contacts . 

Our  membership  strongly  supports  the  switch  from  quarterly 
reporting  to  semiannual  reporting.   Anything  that  eliminates 
excess  paperwork  is  viewed  as  a  positive  step  forward.   This 
measure  is  clearly  supportive  of  the  Paperwork  Reduction  Act.   In 
addition,  the  range  of  reportable  expenditures  is  a  vast 
improvement  over  the  detailed  accounting  required  under  current 
disclosure  laws.   The  present  requirement  of  reporting  cab  fares, 
meals,  and  other  minimal  expenses,  seems  to  serve  no  reasonable 
purpose.   By  allowing  for  estimates  of  expenditures  to  suffice 
for  disclosure,  H.R.  823  will  alleviate  the  burden  of  the  trivia 
involved  in  complying  with  the  current  reporting  requirements. 

ALL  endorses  a  civil  penalty  scheme  as  opposed  to  criminal 
sanctions  for  violation  of  the  registration  and  disclosure 
requirements.   However,  there  is  some  concern  that  the  penalties 
imposed  for  some  violations  may  be  quite  high,  particularly  when 
we  are  dealing  with  a  new  law  which  has  yet  to  be  interpreted. 
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Although  we  recognize  that  the  Director  of  the  Office  of 
Registration  and  Public  Disclosure  must  make  a  "penalty 
assessment"  before  Imposing  any  penalty,  ve  would  suggest  that 
the  committee  Include  strong  report  language  to  S.  2279  that 
penalties  should  not  be  used  In  a  punitive  manner  where  good 
faith  disputes  are  raised  about  the  applicability  of  this  new  law 
to  a  particular  practice. 

He  have  some  concerns  regarding  the  terms  "lobbying 
activities"  In  Section  3(8)  and  "lobbying"  In  Section  3(10).  We 
recommend  that  the  term  "lobbying  activities"  Included  In  Section 
3(8)  be  modified  to  delete  "and  efforts  In  support  of  such 
contacts,  Including  preparation  and  planning  activities,  research 
and  other  background  work  that  Is  Intended  for  use  In  contacts, 
and  coordination  with  the  lobbying  activities  of  others." 
Rationale:  This  definition  as  presently  drafted  would  pose  an 
inordinate  administrative  burden  upon  those  filing  semiannual 
lobbying  disclosure  reports,  especially  since  segregating  such 
cost  components  would  require  the  establishment  of  complex  cost 
accounting  systems  not  readily  available  to  all  lobbying 
entities. 

We  recommend  that  the  term  "lobbyist"  included  in  Section 
3(10)  be  modified  to  specifically  exclude  "an  individvzl  whose 
lobbying  activities  comprise  less  than  ten  percent  of  the 
services  provided  by  such  individual  to  the  client."  Presently, 
this  definition  excludes  "an  individual  whose  lobbying  activities 
are  only  incidental  to,  and  are  not  a  significant  part  of,  the 
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services  provided  by  such  individual  to  the  client."  Rationale: 
This  refinement  is  necessary  in  order  to  clarify  the  precise 
meaning  of  incidental  lobbying  activities  that  are  not  reportable 
under  the  Lobbying  Disclosure  Act. 

Finally,  ALL  favors  the  filing  of  lobbying  registration 
forms  and  disclosure  reports  with  the  Office  of  Lobbying 
Registration  and  Public  Disclosure.   This  provision  will  greatly 
improve  the  administration  of  the  lobbying  disclosure  laws  by 
housing  all  reports  in  one  location.   ALL  also  notes  that  the 
Director  of  the  Office  of  Registration  and  Public  Disclosure  will 
be  responsible  for  providing  guidance  and  assistance  on  the 
registration  and  reporting  requirements  under  the  new  law.   Our 
members  strongly  support  this  provision,  particularly  the 
issuance  of  published  advisory  opinions.   However,  we  would 
suggest,  particularly  as  the  new  law  and  its  regulations  are 
being  implemented,  that  the  Office  of  Registration  and  Public 
Disclosure  provide  seminars  or  other  educational  programs  to 
assist  lobbyists  in  their  efforts  to  comply.   Such  efforts  will 
ensure  that  the  goals  of  H.R.  823  are  being  met.   Congress  should 
also  be  mindful  that  the  additional  duties  imposed  on  the  Justice 
Department  will  require  additional  funding. 

As  an  organization  of  professional  lobbyists,  we  are  pleased 
to  support  H.R.  823.   We  feel  it  will  alleviate  the  present 
uncertainties  as  to  what  activities  are  covered,  who  is  covered, 
and  what  information  must  be  disclosed.   As  such,  it  is  a  vast 
improvement  over  our  present  laws  which  are  essentially 
incomprehensible  and  unenforceable. 
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Mr.  Bryant.  Mr.  OTSTeill. 

STATEMENT  OF  ALBERT  C.  O'NEILL,  JR.,  CHAIR,  SECTION  ON 
TAXATION,  AMERICAN  BAR  ASSOCIATION 

Mr.  O'Neill.  Thank  you,  Mr.  Chairman. 

My  name  is  Albert  O'Neill.  I  am  chair  of  the  American  Bar  Asso- 
ciation's Section  of  Taxation,  and  I  appear  here  today  on  behalf  of 
the  association. 

We  applaud  the  subcommittee  in  its  efforts  to  improve  the  exist- 
ing rules  relating  to  the  governance  of  lobbying  activities.  As  noted 
in  our  written  comments,  there  are  many  ambiguities  and  defi- 
ciencies in  existing  law  that  we  believe  are  properly  addressed  in 
the  pending  legislation,  and  I  would  hope  that  my  comments  today 
that  focus  on  some  of  our  concerns  do  not  overshadow  the  fact  that, 
with  respect  to  a  vast  majority  of  the  bill,  we  wholeheartedly  sup- 
port its  provisions. 

Our  biggest  concern  relates  to  the  proposed  extension  of  the  reg- 
istration and  disclosure  requirements  to  executive  branch  officials. 
We  believe  that  any  such  extension  should  be  limited  to  specified 
circumstances  where  the  interests  of  public  disclosure  may  override 
legitimate  confidentiality  and  privacy  concerns.  To  this  end,  we 
urge  that  any  extension  to  executive  branch  officials  only  include 
contacts  with  those  officials  that  relate  to,  one,  the  award  of  a  con- 
tract, grant,  or  loan  involving  Federal  funds,  or,  two,  the  adoption 
of  or  a  change  in  legislation,  executive  orders,  published  regula- 
tions and  rulings,  and  other  similar  agency  action  representing  pol- 
icy decisions  of  general  application. 

In  urging  that  it  is  appropriate  to  make  a  distinction  between 
how  one  regulates  contacts  with  legislative  branch  officisils  and 
those  with  executive  branch  officials,  we  submit  that  in  many  cases 
communications  with  those  two  branches  of  government  are  very 
different  in  content,  style,  and  purpose,  and  we  believe  that  the 
public  disclosure  requirements  should  reflect  these  differences. 

Present  law  already  recognizes  some  differences  by  requiring  dis- 
closure of  the  substance  of  many  such  contacts  with  executive 
branch  officials  under  the  Freedom  of  Information  Act,  but  in  those 
instances  confidential  information  and  the  identity  of  clients  is  first 
deleted  before  disclosure.  We  believe  that  the  information  provided 
under  FOIA  is  much  more  beneficial  to  the  public  than  the  infor- 
mation that  would  be  required  under  the  proposed  act. 

We  submit  that  the  approach  of  the  bill  before  you  today,  which 
is  to  include  broadly  all  executive  branch  contacts,  with  certain 
limited  exceptions,  would  present  many  areas  of  uncertainty  in 
practical  application,  notwithstanding  the  good  faith  attempts  of 
people  who  try  to  comply.  Given  the  volume  of  dealing  between 
lawyers  as  lawyers  and  the  Federal  Government,  the  bill  would  im- 
pose a  significant  administrative  burden  on  all  parties. 

Accordingly,  the  best  approach  to  us  would  be  to  include  within 
the  bill's  reach  only  the  specified  executive  branch  contacts  we 
have  listed. 

We  recognize  that  many  people  believe  that  the  bill's  approach 
is  proper  and  that  interested  parties  such  as  the  American  Bar  As- 
sociation should  focus  on  malung  sure  that  the  bill's  exceptions  are 
properly  broad  without  creating  undue  loopholes.  So  although  pre- 
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ferring  the  method  that  I  have  disclosed  above,  we  have  neverthe- 
less provided  in  our  written  comments  specific  suggestions  for  ex- 
panding the  exemptions  contained  in  the  present  bill,  which  we  be- 
lieve will  meet  some  of  our  objections. 

I  would  like  to  give  a  couple  of  examples,  if  I  may,  of  our  con- 
cerns. An  important  exemption  under  the  proposed  bill  is  one  for 
contacts  made  with  respect  to  filings  that  are  required  by  law.  But 
we  ask,  what  if  a  question  arises  as  to  a  proper  interpretation  of 
the  rules  of  the  Securities  and  Exchange  Commission  with,  let  us 
say,  a  proposed  acquisition?  If  you  go  before  the  staff  of  the  Com- 
mission and  seek  their  interpretation,  disclosure  of  the  nature  of 
that  contact  could  be  of  significant  importance  to  a  competitor.  Or 
a  client  with  a  tax  problem  becomes  aware  that  there  is  a  pending 
technical  advice  involving  a  similar  issue  for  another  tsixpayer,  so 
discussions  are  held  with  the  appropriate  government  ofncials.  In 
either  of  these  cases,  the  proper  resolution  may  result  in  no  re- 
quired filing  and  thus  no  exemption. 

Likewise,  suppose  a  taxpayer  seeks  a  private  letter  ruling  as  to 
the  proper  tax  treatment  of  a  particular  transaction.  Such  a  ruling 
is  only  binding  on  the  taxpayer  involved  and  is  very  fact  specific. 
Surely  the  obtaining  of  such  a  ruling  is  not  lobbjdng  that  requires 
registration  and  disclosure.  But  the  only  required  filing  may  be  a 
tax  return  to  be  filed  several  years  in  the  future,  and  if  the  tax- 
payer does  not  go  through  with  the  transaction,  the  ruling  is  never 
reflected  in  any  required  filing. 

Other  examples  of  similar  tjrpes  of  problems  with  the  proposed 
exceptions  are  set  forth  in  the  written  submissions  we  have  made 
to  the  subcommittee. 

In  conclusion,  we  believe  it  is  important  that  these  t3rpes  of  con- 
tacts and  other  traditional  lawyering  activities  involving  executive 
branch  officials  not  be  included  within  the  scope  of  the  proposed 
legislation.  We  urge  the  subcommittee  to  keep  in  mind  the  desir- 
ability of  preserving  privacy  and  confidentiality  whenever  possible. 
We  also  urge  the  subcommittee  to  consider  the  likelihood  that  the 
overwhelming  number  of  executive  branch  contacts  do  not  present 
opportunities  for  abuse  and,  most  importantly,  that  they  are  al- 
ready disclosed  in  large  respect  under  FOIA. 

We  appreciate  the  opportunity  to  appear  before  you  today.  We 
volunteer  the  services  of  our  many  members  to  work  with  you  and 
your  staff  in  trjdng  to  deal  with  the  technical  issues  that  we  have 
raised  today. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  O'Neill  follows:] 
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TESTIMONY  OF  ALBERT  C.  O'NEILL,  JR. 
ON  BEHALF  OF  THE  AMERICAN  BAR  ASSOCIATION 

before  the 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 
OF  THE  COMMITTEE  ON  THE  JUDICIARY 

March  31,  1993 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  Is  Albert  C.  O'Neill,  Jr.  I  am  the  Chair  of  the 
American  Bar  Association's  Section  of  Taxation.  I  am  testifying 
today  on  behalf  of  the  American  Bar  Association  at  the  request  of 
J.  Michael  McWillieuns,  President  of  the  Association.. 

The  Association  applauds  the  effort  of  the  Subcommittee  to 
reexamine  and  improve  the  rules  of  existing  law  applicable  to 
lobbying  activities.  Under  the  Federal  Regulation  of  Lobbying  Act, 
registration  with  respect  to  lobbying  activities  applies  only  to 
contacts  with  legislative  branch  officials,-''  and  some  have 
interpreted  it  to  cover  only  efforts  to  lobby  Members  of  Congress 
directly,  not  congressional  staffs.  In  addition,  there  are  many 
uncertainties  with  respect  to  who  must  register  (only  persons  whose 
"principal  purpose"  is  lobbying  are  covered) ,  what  portion  of  their 
activities  constitute  lobbying,  and  what  information  must  be 
disclosed.   As  a  result  of  these  problems,  -lobbying  registration 


-'  The  Foreign  Agents  Registration  Act  (adopted  in  1938  and 
amended  in  1966)  and  the  Byrd  Amendment  (which  covers  contacts  with 
respect  to  awards  of  Government  contracts,  grants  and  loans)  apply 
to  executive  branch  contacts. 
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files  provide  little  useful  information,  and  there  is  general 
agreement  that  the  rules  of  current  law  need  corrective  work. 

BACKGROUND 

Scope  of  the  Bill.  H.R.  823  (the  "Bill"),  and  its  companion 
legislation  in  the  Senate,  S.  349,  would  address  issues  that  have 
arisen  under  the  lobbying  registration  rules  of  current  law  in  a 
comprehensive  fashion.-'  It  would  also  expand  lobbying  registration 
requirements  to  cover  communications  with  executive  branch 
officials  serving  in  an  Executive  Level  I-V  position,  and  any 
employee  serving  in  a  Senior  Executive  Service  ("SES")  position. 
The  Bill  would  thus  dramatically  expand  the  number  of  contacts  with 
government  officials  that  would  be  subject  to  public  reporting  and 
disclosure.  The  Bill  defines  "lobbying  activities"  for  which 
registration  is  required  in  very  broad  terms,  and  includes 
preparation  and  planning  activities,  research  and  other  background 
work  that  is  intended  for  use  in  a  "lobbying  contact."  Lobbying 
contacts  include  oral  or  written  communications  with  regard  to  the 
"formulation,  modification  or  adoption  of  a  rule,  regulation. 
Executive  Order,  or  any  other  program,  policy  or  position  of  the 


^  The  Senate  Report  of  the  Committee  on  Governmental  Affairs 
(the  "Committee  Report")  accompanying  S.  2766  contains  a  complete 
discussion  of  the  shortcomings  of  existing  law  and  the  manner  in 
which  the  Bill  would  address  these  deficiencies.  S.  Rep.  No.  102- 
354,  102d  Cong.,  2d  Sess.  (1992). 
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U.S.  Government."  Also  included  are  contacts  with  respect  to  the 
administration  or  execution  of  a  Federal  program  or  policy.  The 
expanded  lobbying  rules  would  be  administered  by  a  newly-created 
Office  of  Lobbying  Registration  and  Public  Disclosure,  housed  in 
the  Department  of  Justice. 

Only  paid  "lobbyists"  would  be  required  to  register.  The  term 
lobbyist  is  defined  in  the  Bill  to  exclude  an  individual  whose 
contacts  with  Federal  officials  "are  only  incidental  and  are  not 
a  significant  part  of"  the  services  for  which  he  or  she  is  paid. 
The  Committee  Report  states  that  activities  are  "incidental"  if 
they  are  not  a  regular  part  of  the  individual's  responsibilities 
to  the  client. 

The  Bill  would  require  registration  within  30  days  after 
making  a  lobbying  contact  or  the  agreement  to  make  such  a  contact. 
Thus  if  a  lawyer  is  asked  by  a  client  to  make  a  lobbying  contact, 
registration  would  have  to  ensue  within  30  days.  Among  other 
things,  registration  would  include  a  statement  of  the  general 
issues  involved  and  the  specific  issues  likely  to  be  addressed. 
A  separate  registration  would  have  to  be  filed  for  each  client 
represented.  Another  report  would  be  due  within  30  days  after  the 
end  of  each  semi-annual  period.  This  report  would  have  to  include 
the  name  of  the  registrant  and  the  client,  and  a  list  of  the 
specific  issues  for  which  lobbying  activities  were  engaged 
(including  a  list  of  bill  numbers  and  references  to  specific 
regulatory   actions)   and   the   executive   branch   agencies   and 
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congressional  committees  contacted.  In  addition,  a  good  faith 
estimate  of  the  total  amount  of  all  receipts  from  the  client  would 
have  to  be  included  to  the  extent  that  the  receipts  are  for 
lobbying  activities. 

ABA  Reaction  to  Senate fiiH.    Several  Sections  of  the 

Association  independently  reviewed  S.  2279,  the  predecessor  to  H.R. 
823,  when  it  was  introduced  in  the  Senate  last  year,  and 
representatives  of  these  Sections  communicated  their  specific 
concerns  about  the  legislation  to  the  staff  of  the  Senate  Committee 
on  Governmental  Affairs.  Under  the  process  within  the  ABA  of 
blanket  authority,  a  representative  of  the  ABA's  Section  of 
Administrative  Law  testified  at  the  March  1992  hearing  held  by  the 
Senate  Governmental  Affairs  Committee,  and  the  Section  of  Antitrust 
Law  submitted  an  18-page  Report  on  the  Lobbying  Disclosure  Act  of 
1992  which  was  printed  in  the  Senate  Committee  Hearing  Record  at 
p.  193.  The  testimony  includes  a  statement  of  the  ABA's  long- 
standing policy  that  opposes  expanding  22  USC  613 (g) ,  the  Foreign 
Agents  Registration  Act,  in  ways  that  would  needlessly  burden  the 
practice  of  law. 

All  of  the  Sections  had  initial  concerns  about  the  wholesale 
extension  of  lobbying  registration  disclosure  to  contacts  with 
executive  branch  officials.  These  concerns  focused  primarily  on 
the  fact  that  the  broad  definition  of  lobbying  contacts  would 
encompass  what  is  generally  thought  of  as  routine  "lawyering,"  and 
would  cover  executive  branch  contacts  regarding  law  enforcement 
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matters.  There  were  also  serious  concerns  about  the  administrative 
burden  that  would  be  imposed  upon  lawyers  and  their  clients  by  a 
sweeping  expansion  of  the  disclosure  rules,  as  well  as  the 
administrative  burden  on  the  government  agency  that  would  receive 
the  voluminous  reports  on  routine  lawyering.  Senator  Levin  and  the 
Senate  staff  worked  cooperatively  and  constructively  with 
representatives  of  our  Sections  to  address  some  of  these  problems. 
As  a  result,  changes  in  the  Senate  legislation  that  are  now 
contained  in  the  Bill  have  addressed  many  of  our  concerns, 
primarily  by  exempting  categories  of  contacts  with  government 
officials  that  arise  in  the  normal  administration  of  law  and 
regulations  by  Federal  agencies.  Excluded  are  contacts  that  relate 
to  judicial  proceedings,  civil  and  criminal  law  enforcement,  and 
filings  reguired  by  statute  or  regulation. 

ABA'S  Continuing  Concerns.  Notwithstanding  the  improvements 
in  the  legislation  since  the  original  Senate  version,  the 
Association  still  has  concerns  about  the  practical  effect  of  a 
general  extension  of  the  lobbying  disclosure  rules  to  the  executive 
branch.  We  do  not  dispute  the  assertion  that  significant  policy 
matters  may  at  times  be  covered  in  contacts  with  executive  branch 
officials  even  when  those  contacts  do  not  relate  to  legislative 
matters.  Issues  of  great  importance  affecting  large  numbers  of 
individuals  and  coirporations  are  decided  daily  in  the  executive 
branch  agencies.  It  is  also  indisputable  that  an  even  larger 
number  of  matters  are  dealt  with  daily  by  the  agencies  that  affect 
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only  a  single  company  or  individual  and  represent  primarily  the 
meaning  or  application  of  the  law  or  regulations.  At  the  same 
time,  issues  of  a  policy  nature  can  arise  in  such  single-client 
context.  Reporting  and  disclosure  of  contacts  relating  to  the 
application  of  law  and  regulations  to  the  particular  facts  of  a 
client  would  represent  an  inappropriate  invasion  of  privacy,  but 
distinguishing  between  executive  branch  contacts  that  represent 
efforts  to  influence  policy  decisions  and  those  that  involve  simply 
the  administration  of  the  law  and  regulations  is  extremely 
difficult.  An  attempt  to  require  comprehensive  reporting  with 
respect  to  the  former  will  unavoidably  cover  some  of  the  latter, 
with  unfortunate  and  undesirable  invasions  of  privacy,  and  possibly 
disclosures  of  confidential  information. 

At  a  more  fundamental  level,  we  believe  the  underlying 
assumption  that  most  executive  branch  contacts  with  respect  to 
policy  issues  are  similar  in  nature  to  contacts  with  the 
legislative  branch  is  not  valid.  A  basic  question  with  respect  to 
this  proposed  legislation  is  what  problem  or  potential  abuse  is 
intended  to  be  addressed  by  extending  the  lobbying  registration 
laws  to  the  executive  branch.  In  the  case  of  Members  of  Congress 
our  campaign  finance  system  presents  obvious  potential  for  abuse. 
Elected  officials  seek  political  contributions,  and  it  is  illegal 
to  promise  specific  legislative  favor  in  return  for  contributions. 
In  addition,  political  considerations  (the  impact  of  legislation 
on  the  Members'  constituents,  supporters  or  allies)  are  always 
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present  and  are  appropriate  considerations.  Thus,  it  is  reasonable 
to  require  disclosure  of  contacts  that  might  indicate  factors  other 
than  pure  policy  considerations  are  present  and  how  they  might  have 
affected  a  Member's  position  with  respect  to  legislation. 
Congressional  staffs  can  reasonably  be  considered  an  extension  of 
the  Members  they  represent  for  these  purposes. 

In  the  case  of  the  executive  branch,  however,  rarely  are  these 
same  factors  present.  No  money  contributions  are  made  and  in  the 
overwhelming  preponderance  of  cases  no  political  relationship  is 
involved.  There  is  much  less  possibility  of  political  favor  being 
sought  or  given.  The  executive  branch  official  contacted  is 
usually  an  individual  with  knowledge  of  the  issue,  not  one  who  is 
seeking  political  or  financial  support  from  those  attempting  to 
influence  his  or  her  decision.  The  "lobbyist",  generally  speaking, 
is  a  lawyer  or  someone  with  substantive  expertise  concerning  the 
matter  at  issue.  In  many  instances,  the  government  official  seeks 
information  from  an  individual,  company,  or  industry,  and  a 
dialogue  helpful  to  government  often  results.  Although  there  are 
of  course  exceptions  to  these  conclusions,  we  believe  the  potential 
for  abuse  is  rare  and  thus  that  it  is  incorrect  to  paint  executive 
branch  contacts  and  legislative  branch  contacts  with  the  same  broad 
brush.  In  the  great  preponderance  of  cases,  communications  with 
these  two  branches  of  government  are  very  different  in  content, 
style  and  purpose,  and  we  believe  the  applicable  pxiblic  disclosure 
requirements  should  reflect  these  differences. 
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Indeed,  present  law  recognizes  the  different  nature  of 
executive  branch  communications  by  recjuiring  disclosure  of  the 
substance  of  most  such  contacts.  Under  the  Freedom  of  Information 
Act  ("FOIA") ,  communications  between  the  executive  branch  and  the 
public,  with  limited  exceptions^,  are  subject  to  public  disclosure. 
FOIA  plays  a  significant  role  in  informing  the  public  about  the 
nature  and  frequency  of  contacts  that  are  made  with  the  executive 
branch.  Although  confidential  information  is  deleted  before 
communications  are  released  for  public  consumption,  and  the 
identity  of  the  client  is  not  disclosed,  interested  members  of  the 
public  may  be  assured  that  they  are  seeing  all  written 
communications  with  the  executive  branch  agency  and  responses 
thereto,  so  that  they  can  be  well-informed  regarding  substantive 
arguments  being  pressed  upon  the  agency  and  their  impact  on  the 
agency's  actions. 

It  would  seem  that  the  information  provided  vmder  FOIA  is  much 
more  informative  and  beneficial  to  the  interested  public  than  the 
information  that  would  be  required  under  the  Bill,  i.e. .  the 
identity  of  the  client  and  the  fees  paid  with  respect  to  the 
contact.  It  is  difficult  to  see  what  value  information  regarding 
fees  will  be  to  the  public.  The  identity  of  the  client  will  often 
be  interesting  and  perhaps  even  helpful  to  competitors,  but  will 
clearly  be  an  inappropriate  invasion  of  privacy  in  some  instances. 
For  example,  disclosure  that  a  particular  company  has  made  an 


-''  5  U.S.C.  §  552  (1988)  . 
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inquiry  to  the  Treasury  Department  or  Internal  Revenue  Service 
concerning  tax  issues  that  might  arise  in  an  acquisition  or  merger 
would  sometimes  be  critically  important  to  a  well-informed 
competitor  —  the  disclosure  of  the  contact  and  the  subject  matter 
of  the  inquiry  might  itself  be  confidential  information  —  but  it 
is  unclear  what  legitimate  interest  is  served  by  public  disclosure 
of  fees  and  names  as  contrasted  with  substantive  arguments  and  the 
agency's  response  thereto. 

AMERICAN  BAR  ASSOCIATION  POSITION 

The  position  of  the  Association,  as  stated  in  the  Resolution 
adopted  by  the  House  of  Delegates  in  February  of  this  year,-'  is 
that  the  lobbying  registration  and  reporting  requirements  of 
existing  law  should  not  be  extended  to  executive  branch  officials 
except  in  those  specific  cases  where  the  interest  of  public 
disclosure  override  legitimate  confidentiality  and  privacy  concerns 
such  as  those  discussed  above.  Thus,  we  have  recommended  that 
extension  of  coverage  to  executive  branch  contacts  be  carefully 
limited. 

We  support  coverage  of  contacts  relating  to  award  of  a 
contract,  grant  or  loan  involving  Federal  funds.  In  addition,  we 
believe  balancing  the  interest  of  public  disclosure  against 


-'   The  full  text  of  the  Resolution  is  set  forth  in  Exhibit  1 
to  this  statement. 
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concerns  of  confidentiality  and  privacy  may  justify  coverage  of 
executive  branch  contacts  where  the  contact  seeks  the  adoption  of 
or  a  change  in  (a)  legislation,  or  (b)  an  Executive  Order, 
published  regulation,  published  ruling  or  similar  agency  action 
that  will  represent  a  policy  decision  of  general  application. 

We  recognize  that  it  is  very  difficult  to  draw  a  clear  line 
between  contacts  relating  to  policy  decisions  of  general 
application  and  contacts  relating  to  specific  interests  of  a 
particular  client.  Often  the  problems  affecting  a  particular 
client  from  the  application  of  rules  or  regulations  can  be  dealt 
with  only  by  altering  policy  positions  of  general  application. 
Thus  the  desirability  of  preserving  privacy  and  confidentiality 
conflict  with  the  desire  for  public  disclosure  of  contacts  that 
deal  with  changes  in  policy  rules  of  general  application. 
Nevertheless,  we  believe  that  the  suggested  distinction  is  the 
proper  one. 

Given  the  differences  we  perceive  between  contacts  with 
legislative  branch  officials  and  those  with  executive  branch 
officials,  and  given  the  difficulty  in  determining  under  the 
proposed  legislation  when  a  particular  executive  branch  contact 
would  be  covered,  we  believe  that  the  most  appropriate  approach  in 
the  pending  legislation  would  be  to  include  within  the  Bill's  reach 
only  specified  executive  branch  contacts,  as  described  above, 
rather  than  including  a  very  broad  definition  of  lobbying  activity 
with  numerous  exceptions.   Thus,  we  urge  the  Subcommittee  to  be 
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careful  and  judicious  in  its  coverage  of  executive  branch  contacts 
and  to  keep  in  mind  the  desirability  of  preserving  privacy  and 
confidentiality  whenever  possible.  We  also  urge  that  the 
Subconunittee  consider  the  likelihood  that  the  overwhelming 
preponderance  of  executive  branch  contacts,  even  where  broad  policy 
positions  may  be  involved,  do  not  present  opportunities  for  abuse, 
and  perhaps  most  importantly,  that  such  contacts  are  already 
subject  to  substantial  public  disclosure  through  FOIA. 

It  is  obvious  that  the  approach  followed  by  the  Bill  —  an 
inclusive  rule  that  all  executive  branch  contacts  must  be  reported, 
with  certain  limited  categories  of  contacts  exempted  —  would 
present  many  areas  of  uncertainty  in  practical  application, 
notwithstanding  good  faith  attempts  by  members  of  the  Bar  to 
comply.  Given  the  volume  of  dealings  between  lawyers  and  the 
Federal  Government,  the  Bill  would  place  an  administrative  burden 
of  considerable  proportions  on  lawyers,  their  clients,  and  the 
government.  We  think  a  legitimate  question  that  should  be 
considered  is  whether  the  value  of  the  information  provided  the 
public  would  justify  the  substantive  and  administrative  burdens 
that  would  be  imposed. 

Specific  concerns.  Although  the  staffs  have  done  an  excellent 
job  of  addressing  many  of  the  specific  concerns  expressed  by 
Sections  of  the  Association,  if  the  drafting  approach  we  have 
suggested  above  is  not  to  be  followed,  we  urge  further  attention 
be  given  to  the  following  specific  problems. 
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1.  "Specifically  authorized"  contacts  vs.  "recmired" 
contacts.  An  exception  is  provided  in  the  Bill  for  executive 
branch  contacts  which  are  "made  to  agency  officials  with 
regard  to  .  .  .  filings  required  by  statute  or  regulation." 
Sec.  3(9) (B) (xii) .  Concern  has  been  expressed  that  routine 
contacts  by  lawyers  on  behalf  of  clients  often  involve  filings 
or  proceedings  that  are  specifically  authorized  by  statute  or 
regulations  but  are  not  required.  An  example  is  the  filing 
of  a  notification  under  section  721  of  the  Defense  Production 
Act  of  1950,  as  amended  (Exon-Florio) ,  which  is  voluntary. 
The  form  of  notification  is  prescribed  in  regulations  and  the 
notification  sets  in  motion  specified  periods  for  review  by 
the  government.  A  second  example  is  a  so-called  Rule  181 
petition  to  the  U.S.  Patent  and  Trademark  Commissioner 
authorized  by  37  CFR  1.181. 

We  thus  urge  that  consideration  be  given  to  broadening 
this  exception  to  exclude  from  a  lobbying  contact 
communications  relating  to  "filings  or  proceedings  that  are 
specifically  authorized  by  statute  or  regulation."  We 
recognize  that  care  must  be  exercised  so  that  this  proposed 
change  does  not  broaden  the  exception  inappropriately  and  we 
would  like  to  work  with  the  staff  toward  that  end.  A 
corresponding  change  is  also  recommended  to  the  last  clause 
of  provision  (2)  in  section  12  of  the  Bill  with  respect  to  the 
Foreign  Agents  Registration  Act.   Absent  this  change  client 
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specific  activity  of  prosecuting  patent  applications  for 
foreign  inventors  in  the  Patent  and  Trademark  office  could 
require  registration  and  reporting. 

2.  Communications  requested  by  Government  Officials. 
Similarly,  where  a  communication  is  in  response  to  a  specific 
written  request  from  a  Federal  agency  or  congressional 
committee,  subcommittee,  or  office,  its  exclusion  from  being 
classified  as  a  "lobbying  contact"  should  apply  whether  the 
response  is  written  or  oral.  Under  the  Bill  a  lobbying 
contact  may  of  course  be  written  or  oral.  Thus,  we  suggest 
deleting  the  words  "in  writing"  from  Section  3 (9) (B) (viii) . 

3.  Cpptact itself   is   confidential.     In   limited 

circumstances  the  identity  of  a  client  making  an  inquiry  as 
to  an  executive  branch  agency's  interpretation  of  the  law  or 
regulations,  or  urging  a  change  in  regulations,  will  itself 
disclose  confidential  information  to  informed  members  of  the 
public.  The  Bill  provides  an  exception  for  contacts  that  are 
"not  possible  to  report  without  disclosing  information,  the 
unauthorized  disclosure  over  which  is  prohibited  by  law." 
Sec.  3(9)(B)(xi).  We  urge  that  consideration  be  given  to 
broadening  this  exception  to  cover  instances  where  disclosure 
of  the  contact  itself  could  inappropriately  disadvantage  the 
client,  even  though  the  contact  would  not  cause  disclosure  of 
information  which  is  prohibited  by  law.   Perhaps  an  advance 
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determination  procedure  by  the  Office  of  Lobbying  Registration 
and  Public  Disclosure  could  be  established. 

4.  Filings  required  in  the  future.  As  discussed, 
contacts  with  agency  officials  regarding  filings  required  by 
statute  or  regulation  are  exempted.  Sec.  3(9) (B) (xii) .  In 
some  instances,  contacts  may  precede  the  filing  by  a 
substantial  period  of  time.  For  example,  taxpayers  will  often 
request  a  ruling  from  the  Internal  Revenue  Service  with 
respect  to  the  Federal  income  tax  consec[uences  of  a 
contemplated  transaction.  If  a  ruling  is  received,  the 
transaction  will  be  reported  on  the  taxpayer's  Federal  income 
tax  return  in  accordance  with  the  terms  of  the  ruling. 
Private  ruling  requests  normally  involve  very  confidential 
information  and  disclose  contemplated  transactions  that  are 
often  of  a  highly  confidential  nature.  It  would  seem 
appropriate  to  exclude  such  contacts  relating  to  a  ruling 
request  on  the  grounds  that  it  relates  to  an  eventual  filing 
required  by  statute,  i.e. .  the  taxpayer's  Federal  income  tax 
return  to  be  filed  for  the  year  in  which  the  transaction  is 
effectuated. 

5.  Corresponding  adjustments  to  FARA.  As  noted  above 
specifically  in  connection  with  item  1,  corresponding  changes 
for  the  Foreign  Agents  Registration  Act  portion  of  the  Bill 
will  need  to  be  made  if  our  suggestions  above  are  adopted. 
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CONCLUSION 


In  Slim,  the  ABA  urges  the  Subcommittee  to  be  mindful  of  the 
need  to  balance  the  interests  of  public  disclosure  against  the 
legitimate  desire  for  confidentiality  and  privacy  of  individuals 
and  companies  that  communicate  with  the  executive  branch  agencies 
concerning  policy  matters  of  importance  to  them.  We  volunteer  our 
services  to  the  Sxibcommittee  and  its  staff  to  assist  in  dealing 
with  the  problems  I  have  outlined  in  my  testimony. 

Let  me  conclude  by  once  again  complimenting  the  Subcommittee 
on  its  attempt  to  make  the  lobbying  disclosure  laws  more 
comprehensive  and  useful. 

I  would  be  happy  to  respond  to  your  questions. 


72-853  0-94-4 
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EXHIBIT  I 


AMERICAN  BAR  ASSOCIATION 
RESOLUTION  OF  THE  HOUSE  OF  DELEGATES 


RESOLVED,  That  the  American  Bar  Association  recommends  to  the 
Congress  that  the  Lobbying  Disclosure  Act  of  1992  (S.  2766  in  the 
102nd  Congress)  (hereinafter  referred  to  as  the  1992  Lobbying  Act) 
or  any  similar  legislation  extending  the  lobbying  registration  and 
reporting  requirements  of  existing  law,  while  making  appropriate 
changes  in  existing  law  with  respect  to  contacts  with  legislative 
branch  officials  to  give  more  meaningful  effect  to  the  registration 
requirements  and  other  provisions  of  existing  law,  should  not 
extend  to  executive  branch  officials  except  in  certain  specified 
circumstances  where  the  interest  of  public  disclosure  may  override 
legitimate  confidentiality  and  privacy  concerns. 

BE  IT  FURTHER  RESOLVED,  That  any  such  extension  include  only 
contacts  with  executive  branch  officials  which  relate  to:  (a)  the 
award  of  a  contract,  grant  or  loan  involving  Federal  funds;  or 
(b)  the  adoption  of  or  a  change  in  proposed  or  existing: 
(i)  legislation,  (ii)  Executive  Order,  or  (iii)  published 
regulation,  published  ruling,  or  other  similar  agency  action 
representing  a  policy  decision  of  general  application. 


February  1993 
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REGISTRATION  FOR  LOBBYING 

PURSUANT  TO  PROPOSED  LOBBYING  DISCLOSURE  ACT  OF  1993 


POSSIBLE 
FORMAT 


A.  ORGANIZATION  OR  INDIVIDUAL  FILING: 

(if  total  income  or  expenses  are  $1,000  or  more  in  semiannual  period) 

National  Association  of  Manufacturers 

1331  Pennsylvania  Avenue,  NW,  #1500 — North  Tower 

Washington,  DC   20004-1703 
(202)  637-3000 

Principal  place  of  business:    same    as    above 
Client  address  &  principal  place  of  business:       same 

General  description  of  client's  business  or  activities: 

The  NAM  is  a  voluntary  trade  association  principally 
involved  in  protecting  &  furthering  the  competitive  free 
enterprise  system. 

B.  Name  of  any  organization  that  contributes  more  than  $5,000  in  a  semiannual  period,  significantly 
participates  in  the  supervision  or  control  of  the  lobbying  activities,  and  has  a  direct  financial  interest  in 
the  outcome  of  the  lobbying  activities: 

None   ** 

C.  Name,  address  and  approx.  percentage  of  equitable  ownership  in  the  client  [of]  any  foreign  entity  that 
holds  at  least  20%  equitable  ownership  in  the  client;   directly  or  indirectly,  in  whole  or  in  major  part, 
supervises,  controls,  directs,  finances,  or  subsidizes  the  activities  of  the  client;   or  is  an  affiliate  of  the 
client  that  has  a  direct  interest  in  the  outcome  of  the  lobbying  activity: 

None 

D.  The  general  issue  areas  in  which  the  registrant  expects  to  engage  in  lobbying,  and  a  list  of  specific 
issues  that  have  already  been  addressed  or  are  likely  to  be  addressed: 

See  attachment 


E.  The  name  of  each  employee  of  the  registrant  expected  to  act  as  a  lobbyist  on  behalf  of  the  client.  If 
any  such  employee  has  served  as  a  covered  legislative  or  executive  branch  ofTicial  in  the  2  years  prior  to 
the  date  of  registration,  list  the  position  in  which  such  employee  served. 

See  attachment 

**  Questions  or  suggestions  are  discussed  in  NAM  testimony. 
All  entries  are  ficitional  and  for  demonstration  purposes  only. 
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SEMIANNUAL  REPORT 

PURSUANT  TO  PROPOSED  LOBBYING  DISCL.  ACT  OF  1993 

(due  July  30  and  January  30) 


POSSIBLE 
FORMAT 


a 

JAN. -JUNE 

a 

JULY-DEC. 

199    3 

A.  Name  of  Registrant: 

National  Ass'n  of  Manufacturers 

B.  Name  of  Client: 

same 

C.  List  any  changes  in  ubove  from  initial  registration: 

None 

D.  For  each  general  issue  area  in  which  the  registrant  engaged  in  lobbying  activities  during  the  past 
6  months  (use  additional  pages  if  needed): 

I.  A  list  of  the  specific  issues  upon  which  the  registrant  engaged  in  significant  lobbying 

activities,  including  a  list  of  bill  numbers  and  references  to  specific  regulatory  actions, 
programs,  projects,  contracts,  grants  and  loans: 

See  Attachment  1. 


A  statement  of  the  Houses  and  committees  of  Congress  and  the  Federal  agencies 
contacted  by  lobbyists  employed  by  the  registrant  on  behalf  of  the  client: 

See  Attachment    1 . 


A  list  of  employees  who  acted  as  lobbyists  for  each  issue  area: 


See  Attachment    1 . 

4.  A  description  of  the  interest  in  the  issue  of  any  foreign  entity  listed  in  the  registration: 

None. 

E .  Elstimate  of  total  income  from  the  client  (or  for  organizations  lobbying  on  their  own  behalf, 

estimate  of  total  expenses  incurred  in  connection  with  lobbying  activities): 

a  At  least  $1,000  but  not  more  than  $10,000 

a  More  than  SIO.OOO  but  not  more  than  $20,000 

□  More  than  $20,000  but  not  more  than  $50,000 

a  More  than  $50,000  but  not  more  than  $100,000 

a  More  than  $100,000  but  not  more  than  $200,000 

■  More  than  200,000  rounded  to  the  nearest  $100,000:  $   900.000 


rev.  3/26/93 
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ATTACHMENT  1  flTEM  Dl  AND  D2) 

NAM  ISSUE  AREAS  AND  SPECinC  ISSUES 
NAM  LOBBYING  REPORT  -  JULY  THROUGH  DECEMBER  1992 


ISSUE  AREA;  INTERNATIONAL  ECONOMTC  AFFAIRS 

Specific  Issues: 

Trade  Import  Restrictions,  H.R.  5100 
Foreign  Direct  Investment  Reporting,  H.R.  2624,  H.R.  2631 
Export  Administration  Act  Reauthorization.  H.R.  3489 
Expon-Import  Bank  Reauthorization,  S.  2864,  H.R.  5739 
U.S. -Mexico  Free  Trade  Negotiations 

Manufacturing  Strategy  Act,  S.  1330 

Industrial  Design  Protection,  H.R.  1790 

Denial  of  Most-Favored-Nation  Status  to  China,  H.R.  5318,  H.J.  Res  502 

Trade  with  former  Soviet  Union,  S.  2532 

Overseas  Private  Investment  Corporation  Reauthorization,  H.R.  4996,  S.  2338 

Houses  and  cominittees  of  Congress  and  the  Federal  agencies  contacted:  ** 

Senate  Committee  on  Banking,  Housing  and  Urban  Affairs 

Senate  Committee  on  Finance 

Senate  Committee  on  Foreign  Relations 

Senate  Committee  on  the  Judiciary 

House  Committee  on  Banking,  Finance  &  Urban  Affairs 
House  Committee  on  Energy  and  Commerce 
House  Committee  on  Foreign  Affairs 
House  Committee  on  the  Judiciary 

U.S.  Department  of  Commerce 
U.S  Trade  Representative 

A  list  of  employees  who  acted  as  lobbyists:   Michael  E.  Baroody,  J.  Lee  Hamilton,  Jerry  J. 
Jasinowski,  Howard  Lewis  III,  William  G.  Morin 

ISSUE  AREA:  RESOURCES  &  ENVIRONMENT 

Specific  Issues: 

Arctic  National  Wildlife  Refuge,  S.  1220 

Global  Climate  Change,  H.R.  4750 

National  Energy  Strategy,  H.R.  776 

Environmental  Crimes 

Superfund  Reauthorization 

Superfund  Lender  Liability 

Resource  Conservation  and  Recovery  Act,  S.  976,  H.R.  3865 
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Houses  and  committees  of  Congress  and  the  Federal  agencies  contacted:  ** 

Senate  Committee  on  Appropriations 

Senate  Committee  on  Energy  and  Natural  Resources 

Senate  Committee  on  Finance 

Senate  Committee  on  Small  Business 

House  Committee  on  Appropriations 
House  Committee  on  Energy  and  Commerce 
House  Committee  on  Interior  and  Insular  Affairs 
House  Committee  on  Science,  Space  &  Technology 

U.S.  Environmental  Protection  Agency 
U.S.  Department  of  the  Interior 
Office  of  Management  and  Budget 

A  list  of  employees  who  acted  as  lobbyists:   Michael  E.  Baroody,  Jerry  J.  Jasinowski,  Jan 
Amundson,  John  Cohen.  Susan  R.  Hogg,  Mary  C.  Pigott,  H.  Richard  Seibert 

ISSUE  AREA:         LABOR  RELATIONS  &  PRODUCT  LIABILITY 

Specific  Issues: 

Consumer  Product  Safety  Comm'n  Reauthorization,  H.R.  4706 
Medical  Malpractice  Reform,  S.  489,  H.R.  1004 
Family  and  Medical  Leave  Legislation,  H.R.  2,  S.  5 
Product  Liability  Reform,  S.  640,  H.R.  3030 
Drug  Testing  bill,  H.R.  33,  S.  2008 

Civil  Rights  Damages,  S.  2062,  H.R.  3975 
ERISA  Preempuon,  S.  794,  H.R.  1602,  H.R.  2782 
Replacement  of  Strikers,  H.R.  5,  S.  55 
Whistleblower  Protection 
OSHA  Reform,  H.R.  3160,  S.  1622 

OSHA  Criminal  Penalties,  S.  445,  H.R.  1192,  H.R.  549 

Pension  Simplification 

Health  System  Reform,  S.  1227,  H.R.  5502,  S.  1872,  S.  1936,  S.  2731,  S.  2732 

Unemployment  Compensation  Amendments  of  1992,  H.R.  5260 

Houses  and  committees  of  Congress  and  the  Federal  agencies  contacted: 

[similar  to  listings  above] 

A  list  of  employees  who  acted  as  lobbyists:   [similar  to  listings  above] 
ISSUE  AREA:    [OTHERS  OMTTTED-sample  onlvl 
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Mr.  Bryant.  Mr.  Christy. 


STATEMENT  OF  JAMES  CHRISTY,  DIRECTOR,  FEDERAL  RELA- 
TIONS, AND  WASHINGTON  COUNSEL,  AIR  PRODUCTS  & 
CHEMICALS,  INC.,  ON  BEHALF  OF  THE  NATIONAL  ASSOCIA- 
TION OF  MANUFACTURERS 

Mr.  Christy.  Thank  you,  Mr.  Chairman. 

My  name  is  Jim  Christy.  I  am  the  Washington  representative  of 
Air  Products  &  Chemicals.  Air  Products  is  an  Allentown-based 
company  that  is  engaged  in  the  production  of  chemical  products. 
We  make  pollution  control  equipment;  we  make  atmospheric  gases 
which  are  used  in  a  wide  variety  of  U.S.  manufacturing  industries. 
My  company  has  sales  in  excess  of  $3  billion,  and  we  operate  in 
29  countries. 

I  might  note  parenthetically,  Mr.  Chairman,  that  I  formerly 
served  in  staff  positions  here  in  the  House  of  Representatives  for 
over  6  years  and  served  2  years  in  the  executive  branch  as  a  sched- 
ule C  employee.  I  served  on  the  Energy  and  Commerce  Committee 
as  minority  counsel  some  years  ago.  So  I  have  some  experience  in 
both  being  lobbied  and  actually  doing  lobbying  now — in  some  cases, 
the  misfortune  of  doing  both  of  those  things. 

I  appear  before  you  today,  Mr.  Chairman,  on  behalf  of  NAM, 
which,  as  you  know,  has  over  12,000  members  around  the  country 
and  whose  total  number  of  employees  represented  in  those  compa- 
nies is  almost  18  million.  NAM  both  lobbies  on  its  own  behalf,  as 
well  as  on  behalf  of  its  member  companies. 

The  bill  we  have  before  us  today  is  a  substantial  improvement 
over  existing  law,  and  also  represents  a  substantial  improvement 
over  the  bill  that  was  introduced  in  the  Senate  last  year,  and  which 
was  reported  from  the  Grovemmental  Affairs  Committee  last  year. 
This  is  a  very  major  step  in  the  right  direction,  and  we  commend 
you,  Mr.  Chairman,  for  the  work  that  you  have  undertaken  in  this 
regard. 

We  very  much  agree  that  the  lobby  reporting  system  needs  sig- 
nificant improvement.  We  support  those  provisions  of  the  bill  which 
consolidate  disclosure  and  place  responsibility  for  management  of 
records  in  one  single  office  with  filing  on  a  semiannual  basis.  We 
also  believe  that  this  centrally  located  office  should  have  the  addi- 
tional responsibility  to  educate  and  advise  the  lobbying  community 
about  the  law.  We  also  support  the  proposal  that  lobb3dsts  report 
their  lobbying  receipts  and  outlays  in  ranges  rather  than  exact  dol- 
lar amounts. 

These  are  all  positive  steps  not  only  in  terms  of  easing  the  re- 
porting process  and  encouraging  reporting,  but  also  providing  infor- 
mation about  the  development  of  public  policy  to  the  public. 

We  are  somewhat  concerned  about  the  extent  to  which  reporting 
will  be  required  for  contacts  with  the  staff  of  Congress  and  the  em- 
ployees of  the  executive  branch.  Let  me  just  cover  that  issue  of  cov- 
ered employees  for  a  moment. 

The  bill  would  require  that  all  lobbying  contacts  except  those  re- 
lating to  the  status  of  legislation  be  considered  lobbying  for  which 
reporting  is  required.  This  substantially  expands  what  has  tradi- 
tionally been  thought  of  as  lobbying  as  enunciated  by  the  Supreme 
Court  in  the  United  States  v.  Harriss  case  in  1954.  The  Harriss 
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case  had  defined  lobb3dng  in  its  commonly  accepted  sense  to  mean 
communications  with  Members  of  Congress,  and  of  course  this  bill 
would  include  all  staff  members  of  Congress  with  the  exception  of 
certain  clerical  employees. 

We  think  that  there  are  many  staff  members  in  Congress  who 
may  not  have  a  significant  role  in  the  process  of  drafting  and  af- 
fecting legislative  outcomes,  and,  as  a  consequence,  the  bill  might 
have  the  tendency  to  overemphasize  or  overstate  the  perceived  im- 
pact of  lobbjrists  on  legislators  and  their  staff. 

We  believe  the  purpose  of  the  bill  is  to  ensure  that  the  public  is 
made  aware  of  the  identity  £ind  the  range  of  interested  parties  that 
may  affect  officials  who  do  decide  the  public  policy  of  the  country. 
Contact  with  any  staff  member  who  does  not  significantly  affect  a 
Congressman's  activity  on  a  bill  should  not,  we  think,  be  of  concern 
to  the  general  public.  We  would  therefore  suggest  that  the  defini- 
tion of  a  covered  legislative  branch  employee  be  narrowed. 

On  the  executive  branch  side,  lobbyists  who  discuss  issues  with 
members  of  the  executive  branch  should  not  be  expected  to  inquire 
about  the  civil  service  status  of  the  executive  branch  employee. 
Whether  an  executive  branch  employee  is,  for  example,  a  schedule 
C  appointee  is  not  necessarily  readily  available  information,  and, 
from  a  purely  practical  standpoint,  asking  lobb3asts  to  obtain  that 
information  in  order  to  know  whether  a  communication  is  a  lobby- 
ing contact,  we  think,  would  be  inappropriate. 

A  large  part  of  what  NAM  and  other  trade  associations  do,  of 
course,  is  provide  information  to  their  memberships  about  current 
activities  in  Washington.  Much  of  this  work  is  purely  informational 
and  does  not  exhort  members  to  lobby  Congress.  Some  of  it,  how- 
ever, does  call  for  action.  Because  much  of  our  trade  group's  work 
can  be  used  both  for  information  and  for  lobbying  activities,  it  is 
difficult  to  determine  whether  all  of  it  or  any  portions  should  be 
included  as  lobbying.  The  answer  makes  a  substantial  difference  in 
the  range  of  amounts  reported  as  lobbying  expenditures. 

We  believe  that  including  the  cost  of  information  sent  to  mem- 
bers without  a  clear  indication  that  it  is  to  be  used  for  lobb3ang  ex- 
aggerates the  extent  to  which  an  association  actually  lobbies  and 
m  ght  mislead  the  public  into  thinking  our  influence  is  greater 
than  it  is. 

I  will  conclude,  Mr.  Chairman,  by  just  suggesting  that  we  think 
the  language  that  was  contained  in  the  Senate  report  last  year  in 
S.  2766  would  relieve  this  concern  if  it  were  added  to  the  text  of 
this  bill,  and  that  would  define  lobbying  activities  to  include  non- 
partisan analysis,  study,  or  research  of  broad  public  policy  issues. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Christy  follows:] 
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TESTIMONY  OF 

JAMES  CHRISTY,  DIRECTOR 

FEDERAL  RELATIONS  AND  WASHINGTON  COUNSEL 

AIR  PRODUCTS  &  CHEMICALS,  INC. 

ON  BEHALF  OF 
THE  NATIONAL  ASSOCIATION  OF  MANUFACTURERS 

ON  H.R.  823,  THE  LOBBYING  DISCLOSURE  ACT  OF  1993 

BEFORE  THE 
SUBCOMMirrEE  ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS 

COMMITTEE  ON  THE  JUDICIARY 
U.S.  HOUSE  OF  REPRESENTATIVES 

MARCH  31,  1993 


Mr.  Chairman,  Members  of  the  Subcommittee,  my  name  is  James  Christy,  and  I  am 
the  Director  of  Federal  Relations  for  Air  Products  &  Chemicals,  Inc.   Air  Products  is  a 
leading  international  supplier  of  industrial  gases  and  related  equipment,  intermediate  and 
specialty  chemicals,  and  environmental  and  energy  systems.   The  company  has  annual  sales 
in  excess  of  $3  billion,  operations  in  29  countries,  and  headquarters  in  Allentown,  PA. 

I  appear  before  you  today,  Mr.  Chairman,  on  behalf  of  the  National  Association  of 
Manufacturers  [NAM],  whose  more  than  12,000  members  account  for  85  percent  of 
America's  industrial  jobs.   I  speak  both  on  behalf  of  those  NAM  member  companies  which 
themselves  engage  in  lobbying,  and  on  behalf  of  the  NAM  as  an  organization  that  conducts 
lobbying  activities  in  its  own  name  on  behalf  of  its  members. 

We  recently  obtained  a  copy  of  H.R.  823  and  are  pleased  to  share  with  you  some  of 
our  reactions.   We  commend  you  for  working  to  improve  the  lobbying  registration  process, 
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and  there  are  many  provisions  of  this  legislation  that  deserve  support.   We  also  have 
suggestions  relating  to  some  language  clarification  needed  for  specific  provisions. 

First,  we  very  much  agree  that  the  current  system  needs  streamlining.    Current 
requirements  to  file  duplicate  quarterly  reports  with  the  House  and  Senate,  as  well  as  reports 
by  organizations  that  hire  lobbyists,  compound  the  paperwork  for  everyone,  with  no 
additional  benefit. 

We  support  the  provisions  in  the  bill  that  would  consolidate  these  reports  and  place 
responsibility  for  management  of  records  in  one  office,  with  filing  on  a  semiannual  basis. 
This  office  should  have  the  responsibility  to  educate  and  advise  the  lobbying  community 
about  the  law,  and  it  will  bring  efficiency  and  consistency  to  the  process.   We  also  support 
the  proposal  that  lobbyists  report  their  lobbying  receipts  or  costs  in  ranges  rather  than  exact 
dollar  amounts.   These  are  positive  steps  not  only  in  terms  of  easing  the  reporting  process 
and  encouraging  reporting,  but  also  in  providing  information  about  the  development  of  public 
policy  to  the  public. 

However,  we  are  somewhat  concerned  about  the  extent  to  which  reporting  will  be 
required  for  contacts  with  the  staff  of  Congress  and  employees  of  the  Executive  Branch. 
With  respect  to  congressional  lobbying,  the  legislation  is  designed  to  recognize  that  a 
significant  portion  of  the  development  of  legislation  occurs  during  the  preliminary  stages 
when  staff  members  have  the  task  of  drafting  language  that  accomplishes  the  goals  of 
Congress. 

H.R.  823  would  require  that  all  "lobbying  contacts,"  except  those  relating  to  the 
status  of  legislation  or  certain  other  exceptions,  be  considered  lobbying  for  which  reporting  is 
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required.   This  substantially  expands  what  has  traditionally  been  thought  of  as  lobbying,  as 
enunciated  by  the  Supreme  Court  in  the  Untied  Slates  v.  Harriss  case,  347  U.S.  612  (1954). 
The  Harriss  case  defines  lobbying  in  its  commonly  accepted  sense  to  mean  communications 
with  members  of  Congress.     H.R.  823  specifically  makes  lobbying  contacts  with  staff 
members  reportable,  even  though  some  of  those  staff  members  may  not  have  a  significant 
role  in  the  process  of  drafting  or  affecting  legislation.   The  bill  is  thus  overinclusive  and 
significantly  increases  the  amount  of  required  recordkeeping. 

As  a  result,  contacts  that  have  no  significant  effect  on  the  content  of  legislation  or  on 
legislative  outcomes  vkdll  have  to  be  reported  and  will  overstate  the  perceived  impact  of 
lobbyists  on  legislators  and  their  staffs.   This  broad  application  will  not  address  what  should 
be  a  fundamental  concern  of  this  legislation.   The  purpose  of  the  bill  should  be  to  ensure  that 
the  public  is  made  aware  of  the  identity  and  range  of  interested  parties  that  may  affect  those 
officials  who  decide  the  public  policy  of  this  country.   Contacts  with  any  staff  member  who 
does  not  significantly  affect  a  congressman's  activity  on  a  bill  should  not  be  of  concern  to  the 
general  public,  and  requiring  that  the  cost  of  such  contacts  be  included  gains  nothing,  adds 
paperwork  and  leads  to  misleading  statistics. 

We  would  therefore  suggest  that  the  definition  of  a  covered  legislative  branch  official 
be  narrowed. 

Lobbyists  who  discuss  constituent  issues  with  members  of  the  Executive  Branch 
should  not  be  expected  to  inquire  as  to  the  salary  level  or  competitive  service  status  of  each 
contact.  The  salary  level  of  individual  executive  branch  employees  is  not  readily  available, 
and  from  a  purely  practical  standpoint,  asking  lobbyists  to  obtain  that  information  in  order  to 
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know  whether  to  include  a  communication  as  a  lobbying  contact  is  unreasonable  and 
inappropriate.    Rather,  any  lobbying  contacts  should  be  reportable. 

A  large  part  of  what  the  NAM  and  other  trade  associations  do  is  provide 
information  to  their  members  about  current  activities  in  Washington.   Much  of  this  work  is 
purely  informational  and  does  not  exhort  members  to  call  Congress.    Some  of  it,  however, 
does  call  for  action.   The  definition  of  lobbying  activities  includes  all  efforts  in  support  of 
such  contacts,  including  preparation  and  planning,  research  and  other  background  work  that 
is  intended  for  use  in  contacts.   Because  much  of  our  trade  group's  work  can  be  used  both 
for  information  and  for  lobbying  activities,  it  is  difficult  to  determine  whether  all  of  it,  or 
only  portions,  should  be  included  as  lobbying.   The  answer  makes  a  substantial  difference  in 
the  range  of  amounts  reported  as  lobbying  expenditures. 

We  believe  that  including  the  cost  of  information  sent  to  members  without  a  clear 
indication  that  it  is  to  be  used  for  lobbying  purposes  exaggerates  the  extent  to  which  an 
association  actually  lobbies,  and  might  mislead  the  public  into  thinking  our  influence  is 
greater  than  it  really  is.   We  would  suggest,  therefore,  that  an  association  report  the  range  of 
costs  attributable  only  to  actual  lobbying  or  lobbying  advocacy,  rather  than  costs  from 
activities  attributable  to  informing  members  of  the  association  about  the  status  or  impact  of 
legislation  or  regulations.   Language  in  the  Report  of  the  Senate  Committee  on  Governmental 
Affairs  on  S.  2766  last  year  would  relieve  this  concern  if  it  were  added  to  the  text  of  the 
statute.   It  states  that  the  definition  oi  lobbying  activities  "excludes  non-partisan  analysis, 
study,  or  research  and  examinations  of  broad  social,  economic,  and  other  similar  problems 
that  are  not  specifically  directed  to  covered  executive  or  legislative  branch  officials." 
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We  also  question  the  need  for  trade  associations  and  other  membership  organizations 
to  report,  for  each  issue,  a  statement  of  which  House  of  Congress  and  committee,  or  federal 
agency,  was  contacted  and  a  description  of  the  interest  of  any  foreign  entity  in  that  issue. 
This  is  substantially  more  burdensome  than  current  law,  and  in  some  respects  does  not 
provide  information  that  will  be  helpful  to  the  public. 

Disclosing  the  committees  contacted  about  legislation  is  both  overbroad  and 
underinclusive.    It  is  overbroad  since  it  identifies  committees  that  obviously  have  jurisdiction 
and  is  underinclusive  since  it  does  not  pinpoint  significant  lobbying  that  takes  place  outside 
the  committee  of  jurisdiction.    (However,  broadening  the  scope  of  reporting  would  be  even 
more  burdensome  and  intrusive,  as  it  would  be  for  individual  members  of  Congress  to 
disclose  the  names  of  individuals  who  communicated  with  them  each  day.) 

Moreover,  section  5(d)  provides  that  "any  contact  with  a  member  of  a  congressional 
committee  .  .  .  regarding  a  matter  within  the  jurisdiction  of  such  committee  is  a  contact  with 
the  committee. "   This  then  requires  a  lobbyist  to  ascertain  which  committees  have 
jurisdiction  over  an  issue  they  may  discuss  with  a  member  of  Congress,  and  then  determine 
whether  that  member  serves  on  the  committees  of  jurisdiction.   Many  issues  often  fall  into 
overlapping  jurisdictions  which  are  not  readily  apparent.   We  suggest  that  this  provision 
relating  to  naming  the  houses  and  committees  of  jurisdiction  be  deleted. 

In  addition,  it  is  difficult  and  burdensome  to  keep  ti^ck  of  and  report  each  foreign 
entity's  interest  in  pending  legislation,  particularly  when  both  Uie  legislation  and  the 
companies'  positions'change.   Such  a  requirement  discriminates  against  foreign  persons  in 
violation  of  the  concept  of  national  treatment,  a  principle  supported  by  the  NAM  and  adopted 
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by  24  industrial  nations  in  the  Organization  for  Economic  Cooperation  and  Development 
[OECD].   We  support  the  principle  that  countries  should  accord  to  foreign  enterprises 
operating  in  their  territories  treatment  under  their  laws  that  is  no  less  favorable  than  that 
accorded  in  similar  situations  to  domestic  enterprises.    We  do  not  want  foreign  countries  to 
retaliate  against  congressional  reporting  requirements  by  treating  American  companies  doing 
business  in  their  countries  less  favorably  than  they  treat  their  own  companies.    Although  the 
number  of  NAM  members  that  are  partly  owned,  financed  or  subsidized  by  a  foreign  entity 
is  probably  small,  the  problems  with  this  disclosure  provision  are  substantial.   Our  members 
are  concerned  about  the  national  treatment  issue  and  the  burdens,  and  oppose  this  provision. 

With  respect  to  penalties,  reasonable  good-faith  estimates  of  lobbying  time  and 
expenses,  along  with  bona  fide  interpretations  of  certain  statutory  standards,  should  be  given 
substantial  weight.   We  support  current  language  that  provides  a  fair  degree  of  flexibility  in 
the  penalty  assessments,  and  would  suggest  that  similar  language  apply  to  late  filings, 
particularly  where  the  tardiness  is  caused  by  conflicting  interpretations  of  what  the  law 
requires. 

Finally,  let  me  take  a  minute  to  discuss  coalitions  and  membership  organizations  in 
general.   Coalitions,  like  associations,  are  a  very  important  and  efficient  means,  both  for  the 
coalition  and  for  Congress  or  the  Executive  Branch,  of  communicating  the  views  of  the 
individuals  or  organizations  they  represent.   They  streamline  the  legislative  and  regulatory 
process  by  ironing  out  differences  within  the  communities  they  represent  before  involving 
policy-makers  in  the  government. 
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But  more  than  this,  they  represent  a  fundamental  form  of  communication  with  the 
government,  protected  by  the  First  Amendment.   This  amendment  says  that  "Congress  shall 
make  no  law  respecting  ...  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the 
Government  for  a  redress  of  grievances. "    Congressionally  mandated  roadblocks  to  the 
ability  of  individuals  or  organizations  to  join  together  in  coalitions  or  associations  to  petition 
their  government  are  unconstitutional. 

Protecting  such  associations  is  particularly  fundamental  where  a  coalition  represents  a 
point  of  view  that  could  subject  its  proponents  to  threats,  boycotts  or  intimidation  from 
opposing  groups.    Individuals  join  associations  or  coalitions  so  that  their  opinions  can  be 
aired  in  an  effective  manner.   Manufacturers  are  in  a  difficult  position  since  they  are  in  the 
business  of  selling  products,  and  public  disclosure  of  their  support  for  a  coalition  might 
subject  them  to  boycotts  or  other  concerted  efforts  that  inhibit  their  ability  to  freely  speak  on 
important  issues  of  public  policy.   Other  groups  in  other  contexts  have  likewise  been 
subjected  to  the  threat  of  harassment,  particularly  when  the  position  they  espouse  is 
unpopular,  and  court  decisions  have  protected  them  from  mandatory  disclosure  of  their 
members.   NAM's  membership  is  not  a  matter  of  public  record,  nor  should  be  the 
memberships  of  other  associations. 

The  purposes  of  the  legislation  would  be  as  well  served  by  a  simple  statement  from 
the  coalition  regarding  the  general  characteristics  of  its  membership,  such  as  their  type  and 
size,  or  an  identification  of  the  coalition's  principal  affiliation  with  a  related  association.   In 
most  cases,  a  coalition  will  voluntarily  disclose  its  membership  to  add  credibility  and  show 
members  of  Congress  the  breadth  of  its  representation.    For  those  few  coalitions  lobbying  in 
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opposition  to  organizations  that  might  use  collateral  methods  to  undermine  the  competitive 
position  of  a  coalition's  members  or  to  stifle  free  and  open  discussion  of  the  issues.  Congress 
should  not  require  the  disclosure  of  contributors. 

While  we  have  this  concern  about  disclosure,  we  feel  on  balance  that  the  legislation 
will  require  coalition  membership  disclosure  only  in  situations  where  a  member 

(1)  contributes  more  than  $5,000  toward  the  lobbying  activities  in  a  semiannual  period, 

(2)  significantly  participates  in  the  supervision  or  control  of  the  lobbying  activities,  and 

(3)  has  a  direct  financial  interest  in  the  outcome  of  the  activities.   We  request  that  the 
"significantly  participates"  language  be  amended  to  read  "significantly  supervises  or  controls 
the  lobbying  activities."   This  change  will  make  it  clear  that  no  reporting  is  required  for 
members  of  a  coalition  or  membership  organization  that  merely  vote  on  policy  or  lobbying 
strategies  or  positions,  without  actually  being  involved  in  the  supervision  or  control  of  the 
activities.    Simply  attending  a  meeting  at  which  lobbying  is  discussed  might  somehow  be 
considered  "participating,"  but  the  intent  of  the  lobbying  disclosure  proposal  is  clearly  to 
disclose  those  organizations  that  are  most  actively  involved  in  the  supervision  or  control  of 
lobbying  activities. 

Mr.  Chairman,  thank  you  for  this  opportunity  to  present  our  views  on  this  legislation. 
I  would  be  happy  to  try  to  answer  any  questions  you  have. 
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Mr.  Bryant.  Mr.  Chwat. 

STATEMENT  OF  JOHN  CHWAT,  PRESmENT,  CHWAT  &  CO.,  INC. 

Mr.  Chwat.  Mr.  Chairman,  members  of  the  subcommittee,  my 
name  is  John  Chwat.  I  have  my  own  lobbying  firm  Chwat  &  Co., 
Inc.  I  have  been  in  Washington  for  over  23  years.  I  have  had  the 
distinct  honor  to  serve  at  all  levels  involving  lobbying,  from  the 
congressional  staff — I  was  an  AA,  LD,  LA,  to  committee  staff,  I  was 
in  Congressional  Affairs  at  the  Agriculture  Department — and  for 
12  years  served  as  a  corporate  lobbyist  in  the  private  sector;  I  have 
been  a  foreign  agent,  and  I  have  had  association  and  industry  cli- 
ents. 

At  all  levels  of  government  in  which  I  have  served,  it  is  my  sin- 
cere and  honest  belief  that  professional  lobbjdsts,  many  of  whom 
are  my  colleagues,  perform  an  important  function  in  our  society 
and  do  not  deserve  the  evil,  the  unethical  connotation  that  has 
been  mentioned  in  this  room  and  in  passing  for  several  months. 

The  issue  is  not  disclosure,  it  is  fairness  and  equity.  What  is  good 
for  the  professional  lobbyist  should  also  apply  to  each  and  every 
person  who  is  paid  to  represent  his  client  in  legislative  matters  on 
Capitol  Hill.  Fairness  and  lobbying  does  not  distinguish  between 
small  or  large  firms,  between  law  or  public  relations  firms,  or  full- 
time  or  part-time  lobbyists,  or  in-house  trade  association,  or  cor- 
porate lobbyist,  it  simply  declares  a  policy  that  if  disclosure  applies 
to  one  it  applies  to  all. 

Unfortunately,  I  do  not  believe  the  bill  does  this.  I  am  going  to 
make  some  recommendations,  and  I  am  going  to  look  at  some  pro- 
visions in  your  bill. 

In  section  12  of  the  bill,  it  makes  it  easier  for  foreign  lobbyists 
not  to  disclose  detailed  information  that  is  required  under  the 
FARA.  The  bill  deletes  from  the  present  FARA  law  the  require- 
ment that  lobbyists  who  represent  foreign  corporations  or  associa- 
tions or  even  persons  must  comply  with  FARA  requirements  and 
instead  changes  these  reporting  requirements  to  the  more  watered- 
down  lobbying  reporting  requirements  under  H.R.  823.  I  know,  be- 
cause I  represented  a  foreign  person  and  complied  with  the  FARA 
requirements.  I  believe  this  provision  should  be  struck. 

The  bill  also  strikes  the  commercial  and  bona  fide  trade  exemp- 
tion from  the  FARA  in  section  12(e)  of  the  bill.  I  believe  this  is  an 
important  exemption  and  by  its  elimination  the  bill  discriminates 
against  legitimate  United  States  and  foreign  business  transactions. 

The  bill  seeks  to  establish  in  section  6  an  Office  of  Lobbying  Reg- 
istration within  the  Department  of  Justice,  but  the  act  seems  to 
contradict  itself  by  requiring  in  section  6(11)  that  copies  of  lobbying 
filings  that  we  would  make  to  the  Justice  Department  be  sent  with- 
in 2  working  days  back  to  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House.  This  appears  to  me  to  be  a  duplication  and  a 
contradiction  in  terms  of  replacing  the  present  structure. 

Also,  requiring  the  filing  of  annual  reports  on  all  of  our  registra- 
tions, section  6(12),  to  the  Congress  and  the  President  by  the  Jus- 
tice Department  creates  unnecessary  dissemination  of  lobbying  in- 
formation. 

If  the  bill's  provisions  in  section  39(a)  on  lobbying  contacts  re- 
mains unchanged  and  includes  all  oral  and  written  communica- 
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tions  by  a  lobb5rist  with  a  congressional  or  Federal  staffer  to  trigger 
the  requirements,  the  recordkeeping,  if  left  alone  for  lobbyists, 
would  be  overwhelming.  It  would  include  every  oral  contact  on  a 
bill  with  thousands  of  staffers  requiring  initial  registration. 

What  about  multiple  contacts  within  the  same  committee?  On 
any  given  day  I  contact  dozens  of  staffers  and  Federal  workers  on 
various  pieces  of  legislation.  The  registration  requirements  would 
be  a  nightmare  not  only  for  me  to  comply  with,  which  I  would  be 
happy  to  do  so,  but  would  be  unenforceable.  There  are  thousands 
of  lobbyists  in  Washington  now,  and  many  of  them  don't  register 
under  the  present  law.  I  don't  understand  why  the  bill  would  re- 
quire them  to  do  that  if  they  don't  do  it  now. 

There  are  15  exceptions  within  your  bill  on  the  term  "commu- 
nications" in  section  39(b).  A  written  request  for  information  by  a 
congressional  committee  or  office  or  Federal  agency  or  subcommit- 
tee could  become  one  loophole  for  nondisclosure.  Will  a  law  firm 
loophole  be  found  in  the  definition  of  "lobbyists,"  which  are  only  in- 
cidental to  and  not  a  significant  part  of  the  services  provided  by 
that  group? 

I  fail  to  understand  the  exemption  for  Indian  tribes  or  for  State 
groups  and  others  which  creates  two  classes  of  lobbyists  and  unnec- 
essary exemptions.  If  an  Indian  tribe  lobbies  for  Indian  gaming  and 
casino  expansion  operations,  why  shouldn't  they  disclose  them?  If 
a  State  highway  department  or  county  government  lobbies  for  Fed- 
eral funds,  why  shouldn't  they  register?  Could  these  exceptions  be 
used  by  my  colleagues  to  circumvent  other  requirements? 

I  believe  that,  within  the  narrow  confines,  the  bill  could  amend 
the  present  Federal  Regulation  of  Lobbying  Act  rather  than  repeal 
it.  The  quarterly  and  preliminary  lobbjdng  filings  under  the 
present  law  could  be  streamlined  to  provide  for  a  semiannual  reg- 
istration in  January  and  July,  and  I  think  that  is  good. 

I  believe  there  is  a  very  important  distinction  between  foreign 
and  domestic  lobb3dsts.  There  are  separate,  historic  reasons  for  the 
Departments  of  State  and  Justice  to  have  jurisdiction  over  FARA, 
and  the  law  should  be  kept  that  way.  National  security  and  domes- 
tic surveillance  of  foreign  activities  are  most  important. 

In  conclusion,  Mr.  Chairman,  I  have  a  very,  very  strong  concern 
on  the  chilling  effect  that  it  would  have  in  relationships  between 
myself  and  our  colleagues  with  congressional  staff  and  with  Fed- 
eral workers. 

Thank  you  very  much. 

Mr.  Bryant.  Thank  you  veiy  much,  Air.  Chwat. 

[The  prepared  statement  of  Mr.  Chwat  "allows:] 
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Mr.'  Chairman  and  members  of  the  Subcommittee,  my  name  is  John 
Chwat ,  and  I  am  pres  ident  of  Chwat  and  Company ,  Inc . ,  a  government 
relations  firm  in  Washington,  D.  C.  For  over  22  years,  I  have  had 
the  distinct  honor  to  serve  at  all  levels  involving  lobbying  in  the 
nation's  capitol:  from  the  congressional  staff  and  committee 
perspective  to  congressional  affairs  in  a  federal  agency,  and,  for 
more  than  12  years,  as  a  corporate  lobbyist  in  the  private  sector, 
representing  industry,  association,  and  foreign  clients.  At  all 
the  levels  of  government  in  which  I  have  served,  it  is  my  sincere 
belief  that  lobbyists'  perform  an  important  fiinction  in  our 
governmental  processes.  Lobbying  is  a  time-honored  profession  that 
does  not  deserve  the  evil,  unethical  connotation  so  many  have 
heaped  upon  it  in  recent  months.  My  colleagues  and  I  have  worked 
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long  and  hard  to  represent  the  best  interests  of  our  clients  before 
the  Congress,  much  in  the  same  way  that  an  attorney  represents  his 
clients  in  a  court  of  law. 

Everyone,  Mr.  Chairman,  in  our  American  society  has  a  lobbyist 
in  Washington,  whether  they  are  blue  collar  workers,  organized  in 
trade  and  professional  groups;  or  corporations,  unions,  artists, 
religious  organizations,  farmers,  or  school  teachers.  Every 
industry,  in  one  way  or  another,  has  a  lobbyist  in  this  city.  Even 
you,  as  representatives  of  the  people,  lobby  for  your  constituents 
who  send  you  to  Washington,  D.  C. 

Current  lobbying  disclosure  requirements  are  not  hard  to 
comply  with.  In  fact,  I  have  regularly  filled  out  my  Federal 
Regulation  of  Lobbying  Act  forms  each  and  every  quarter.  When  I 
acquire  a  new  client,  I  fill  out  a  Preliminary  registration  form. 
It  is  not  burdensome,  and  it  rarely  takes  more  than  15  minutes  of 
my  time. for  each  form.  When  I  represented  a  foreign  client,  my 
reporting  under  the  Foreign  Agent  Registration  Act  was  more 
involved  and  required  much  more  time  on  my  part.  I  was  proud  of  my 
FARA  reporting  and  looked  forward  with  pride  to  supplying  the 
Departments  of  State  and  Justice  with  my  frequent  dissemination 
reports  and  semiannual  "filings.  The  public  has  a  right  to  know, 
and  the  present  law  is  adequate  for  this  purpose.  Hcwever,  the 
proposed  new  lobbying  disclosure  laws  add  many  layers  of  reporting 
requirements,  with  the  cumulative  effect  of  encumbering  my  already 
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hectic  workday  with  paperwork  production  that  I  feel  is 
unnecessary,  repressive  regulation  on  what  I  do  for  a  living.  With 
government  seeking  to  get  off  the  backs  of  small  businessmen  by 
reversing  the  process  of  over-regulation,  this  legislation  would 
absolutely  impact  professional  lobbyists  by  reguiring  registration 
reports  after  each  oral  or  written  contact  with  a  congressional  or 
federal  government  source,  semiannual  reports,  FARA  and  Byrd 
Amendment  filings,  and  a  host  of  new  and  expanded  reporting 
information.   We  will  be  overwhelmed  by  paperwork. 

The  issue  is  not  disclosure.  It  is  fairness  and  eguality. 
What  is  good  for  the  professional  lobbyist  should  also  apply  to 
each  and  every  person  who  is  paid  a  compensation  to  represent  his 
client  in  legislative  matters  on  Capitol  Hill.  Fairness  lies  in 
keeping  the  present  law  intact  and  enlarging  the  base  of  people  to 
whom  it  applies. 

Fairness  in  lobbying  disclosure  does  not  distinguish  between 
small  or  large  firms,  law  or  public  relations  firms,  full-time  or 
part-time  lobbyists,  in-house  trade  associations  or  corporate 
lobbyists.  It  should  simply  declare  a  policy  that  if  disclosure 
applies  to  one  it  applies  to  all.  H.R.  823  does  not  do  this.  For 
this  reason,  I  recomm'end  that  you  take  another  look  at  the 
provisions  of  this  law  and  decide  if  it  needs  to  be  considered  in 
its  present  form.   Provisions  to  be  considered: 
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FARA  Changes  R«duc«  Effactivaness  of  ttaa  Act: 

The  proposed  changes  in  Section  12  of  the  bill  make  it  easier 
for  foreign  lobbyists  not  to  disclose  detailed  information  that  is 
now  required  under  the  Foreign  Agent  Registration  Act.  The  bill 
deletes  from  the  present  FARA  law  the  requirement  that  lobbyists 
who  represent  foreign  corporations,  associations  or  "persons"  must 
comply  with  FARA  requirements  and,  instead,  changes  these  reporting 
requirements  to  the  more  "watered  down"  lobbying  reporting 
requirements  under  H.R.  823.  I  believe  that  this  provision  of  the 
bill  should  be  eliminated.  The  bill  also  strikes  the  commercial  or 
bona  fide  trade  exemption  from  the  FARA  in  Section  12(E).  I 
believe  that  this  is  an  important  exemption  and,  by  its 
elimination,  the  bill  discriminates  against  legitimate  U.  S.  and 
foreign  business  transactions. 

Office  of  Lobbying  Registration.  Why  Craata  Another  Buraaucracy? 
The  bill  seeks  to  establish,  in  Section  6,  an  Office  of 
Lobbying  Registration  and  Public  Disclosure  within  the  Department 
of  Justice,  with  a  director,  staff  and  "such  sums  as  may  be 
necessary"  to  enforce  the  act.  But  the  act  seems  to  contradict 
itself  by  requiring,  in  Section  6(11),  that  copies  of  lobbying 
filings  be  sent  within  two  working  days  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House.  There  appears  to  be  duplication 
and  a  contradiction  in  terms  of  replacing  the  present  structure. 
Why  switch  to  a  new  entity  when  the  old  one  still  receives  the 
data?    Also,  requiring  the  filing  of  annual  reports  on  all 
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registrations  (Section  6(12))  to  the  Congress  and  president  by  this 
office  in  the  Department  of  Justice  creates  unnecessary 
dissemination  of  lobbying  information.  This  is  all  unnecessary 
duplication. 

Oral  and  Writtan  Contacts  Xra  Too  Frequent: 

If  the  bill's  provisions  relating  to  the  definition  of 
"lobbying  contact"  (Section  3(9) (A))  remain  unchanged  and  include 
all  oral  and  written  communications  by  a  lobbyist  with 
congressional  and  federal  staffs  to  "trigger"  the  reporting 
requirement,  the  recordkeeping  for  lobbyists  would  be  immense. 
Would  every  oral  contact  on  a  bill  with  thousands  of  staffers 
require  an  initial  registration?  What  about  multiple  contacts 
within  the  same  committee?  On  any  given  day,  I  might  "contact" 
dozens  of  staffers  on  various  pieces  of  legislation.  The 
registration  requirements  here  would  be  a  nightmare  for  both 
registration  and  enforcement.  There  are  thousands  of  lobbyists  in 
Washington,  D.  C. ,  and  many  of  them  do  not  register  under  the 
present  law.  Why  would  H.R.  823  result  in  more  frequent  reporting 
on  their  part?  This  reporting  requirement  also  seems  to  benefit 
large  firms  with  the  staffs  to  fill  out  the  forms — not  the  small 
shop. 

The  Bill's  Bzeaptions  are  Too  Broad: 

There  are  over  15  exceptions  to  the  term  "communications"  that 
trigger  the  registration  (Section  3(9)(B))  requirement.  Could  the 
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"vnritten  request"  for  information  by  a  congressional  subcommittee, 
committee,  office  or  federal  agency  become  one  loophole  for  non- 
disclosure? Will  a  "lawyers/PR  firm  loophole"  found  in  the 
definition  of  "lobbyist,"  that  excludes  activities  (Section  3(10)) 
which  "...are  only  incidental  to,  or  are  not  a  significant  part  of, 
the  services  provided  by  such  individual  to  the  client."  The 
exemption  for  Indian  tribes,  state  groups  and  others  (Section  3(11- 
12))  creates  two  classes  of  lobbyists  and  unnecessary  exemptions 
now  found  in  the  law.  If  an  Indian  tribe  lobbies  for  Indian 
gambling  and  casino  expansion  operations,  why  shouldn't  that  be 
disclosed?  If  a  state  highway  department  or  county  government 
lobbies  for  federal  funds,  why  should  they  not  register?  Could 
these  exceptions  be  used  by  lobbyists  to  circumvent  the  disclosure 
requirements?  There  should  be  no  exceptions  to  lobbying 
disclosure. 

Mr.  Chairman,  I  believe  that,  within  narrow  confines,  H.  R. 
823  could  eunend  the  federal  Regulation  of  Lobbying  Act,  rather  than 
repeal  it.  The  Quarterly  and  Preliminary  lobbying  filings  under 
the  present  law  could  be  streamlined  to  provide  for  semiannual 
registration — in  January  and  July — as  provided  in  Section  5  of  H.R. 
823. 

I~  believe  that  there  is  a  distinction  between  foreign  and 
domestic  lobbyists.  There  are  separate  reasons  for  the  Departments 
of  State  and  Justice  to  have  jurisdiction  over  the  FARA,  and  the 


117 


law  should  be  kept  that  way.  National  security  and  domestic 
surveillance  of  foreign  activity  are  most  important  for  preserving 
this  separation  of  lobbying  reports. 

The  "one-stop  shop"  concept  is  fine  for  Price  Club  or  K-Mart 
but  has  no  place  in  lobbying  registration.  The  creation  of  a 
single  registration  form  for  all  employees  of  associations  or 
lobbying  groups  misses  the  present  requirement  that  all  lobbyists 
register. 

Simplifying  the  reporting  requirements  for  receipts  and 
expenditures,  by  substituting  estimates  or  totals-by-category  or 
dollar  value,  is  a  much  needed  reform  to  the  present  federal 
regulation  of  lobbying  law.  FARA  requirements  in  this  regard  are 
adequate. 

I  have  trained  my  whole  life  to  be  a  lobbyist.  I  am  a 
graduate  of  Georgetown  University  and  have  a  law  degree  from 
American  University.  As  a  professional  lobbyist,  my  primary  goal 
is  to  serve  my  client's  interests  on  Capitol  Hill.  Whether  it  is 
meeting  with  counsels  to  subcommittees;  visiting  congressmen; 
attending  a  markup  in  committee;  fielding  questions  from 
congressional  staffs  emd  clients  on  fast-breadcing  legislative 
activities;  drafting  eunendments  to  bills  at  testimony;  knowing  how 
the  legislative  process  works  and  its  rules  and  procedures;  or 
organizing  grassroots  ceunpaigns — all  these  activities  are  open  and 
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above-board.  The  Congress  is,  after  all,  a  big  place  in  which  to 
work,  with  over  270  committees  and  subcommittees  in  the  House  and 
Senate,  with  at  least  2,000  key  staffs  and  with  over  18,000 
personal  staff  members  for  535  House  and  Senate  members.  It  is 
clearly  a  full-time  job  for  a  professional  in  the  government 
relations  area.  Add  to  this  congressional  mix  the  federal 
departments,  agencies  and  key  staffs,  trade  and  advisory  groups 
based  in  Washington  and  the  media,  and  you  can  see  why  there  is  a 
need  for  professional  lobbyists  to  solve  the  maze  of  government. 

I  believe  that  lobbying  traces  its  historic  roots  to  the  Right 
of  Petition  found  in  the  Magna  Carta  in  1215.  As  Edgar  Lane  said 
in  his  1964  book.  Lobbying  eind  the  Law: 

Lobbying  in  one  form  or  another  has  been  with  us  from  the 
beginning,...  It  has,  indeed,  been  so  deeply  woven  into 
the  American  political  fabric  that  one  could,  with 
considerable  justice,  assert  that  the  history  of  lobbying 
comes  close  to  being  the  history  of  America.... 

Finally,  Mr.  Chairman,  I  eun  most  concerned  about  the 
constitutional  problems  associated  with  expanding  our  present 
lobbying  laws.  These  problems  go  to  what  I  believe  will  be  the 
unenforceability  of  H.R.  823.  My  concerns  are  best  summarized  in 
Hope  Eastman's  1977  book.  Lobbying:  A  Constitutionally  Protected 
Right: 
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Where  First  Amendment  interests  are  at  stake,  the  Supreme 
Court  has  ruled  repeatedly  that  excessive  discretion  is 
unconstitutional.  With  thresholds  low  enough  to  sweep  in 
thousands  of  small  business  and  citizens'  groups  doing 
essentially  intermittent  or  low-budget  lobbying,  the 
flood  of  paper  will  drown  the  (regulator)  unless  he  or 
she  picks  and  chooses  targets  for  investigation....  A 
corrupt  or  overzealous  person  could  use  these  powers  to 
harass  enemies,  to  deter  one  side  in  a  controversial 
legislative  battle,  or  to  do  a  staggering  number  of  other 
improper  things.  Having  just  gone  through  the  Watergate 
era,  the  public  cannot  be  asked  to  trust  government 
officials  to  use  such  broad  power  over  political  activity 
wisely  and  well. 

You  must  be  vigilant  in  considering  and  passing  legislation 
such  as  H.  R.  823.  Protecting  the  fundamental  freedoms  of  speech, 
assembly  and  the  right  to  petition  for  redress  of  grievances  should 
be  foremost  in  your  thoughts.  Lobbying  disclosure  should  not  mean 
lobbying  regulation.  This,  I  believe,  will  ultimately  bring 
repression. 
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Mr.  Bryant.  The  Chair  recognizes  himself  for  one  5-minute 
round. 

Mr.  O'Neill,  if  your  goal  is  to  prevent  the  disclosure  of  contacts 
that  should  remain  confidential,  why  not  exempt  only  those  con- 
tacts with  regard  to  filings  or  proceedings  that  Grovemment  offi- 
cials are  required  to  keep  confidential?  It  looks  to  me  as  though 
that  would  include  trade  secrets,  tax  inquiries,  and  so  forth  that 
you  are  worried  about. 

Mr.  O'Neill.  I  am  concerned  about  how  far  we  go.  For  example, 
in  the  tax  area,  which  I  am  most  familiar  with,  the  tax  returns 
themselves  are  required  to  be  kept  confidential,  but  the  private  let- 
ter ruling  requests  now  are  not,  and  it  is  those  areas  that  we  are 
concerned  about  and  do  not  believe  that  the  bill  should  cover.  Obvi- 
ously, confidentiality  is  important.  Any  strengthening  of  the  ex- 
emptions for  confidentiality  would  help,  but  I  don't  believe  that 
goes  far  enough. 

Mr.  Bryant.  Counsel  is  just  pointing  out  to  me  that  we  have  this 
provision  at  page  9  relating  to  communications  made  to  agency  offi- 
cials with  regard  to  judicied  proceedings,  criminal  or  civil  law  en- 
forcement inquiries,  investigations  or  proceedings  or  filings  re- 
quired by  statute  or  regulation. 

Mr.  O'Neill.  Our  concern  is  with  the  phrase  at  the  end:  "filings 
required  by  statute  or  regulation."  Some  of  the  examples  I  tried  to 
point  out  in  my  testimony  and  others  that  we  have  submitted  in 
writing  involve  situations  where  the  filings  aren't  required,  and 
therefore  we  believe  that  some  of  these  items  might  be  included 
with  the  act's  reach.  Exon-Florio  requests,  for  example,  are  com- 
pletely voluntary  I  understand;  they  are  not  filings  required,  they 
are  filings  permitted  but  not  required.  A  private  letter  ruling  re- 
quest, as  I  pointed  out,  is  not  something  that  is  a  required  filing. 

So  that  is  the  area  of  our  concern — that  that  particular  exception 
is  not  broad  enough.  But  we  have  suggested  some  language — for 
example,  to  except  out  filings  or  proceedings  specifically  authorized 
by  statute  or  regulations — that  might  be  an  appropriate  expansion 
without  opening  the  door  too  wide. 

Mr.  Bryant.  Very  well. 

Mr.  Grekas. 

Mr.  Gekas.  Yes.  To  Mr.  O'Neill:  I  wanted  to  examine  with  you, 
if  I  could,  the  correlation  between  the  Freedom  of  Information  Act 
and  some  of  the  disclosure  that  we  require  under  this  bill  or  would 
require.  Is  it  logical  to  assume  that  you  have  no  objection  to  a  man- 
datory disclosure  that  the  bill  would  require  that  would  match 
what  the  Freedom  of  Information  Act  would  yield  on  request? 

In  other  words,  right  now  the  Freedom  of  Information  Act  only 
is  triggered  when  somebody  requests  information.  If  we  restricted 
the  amount  of  information  that  would  be  mandatorily  disclosed  to 
that  which  the  Freedom  of  Information  Act  now  accommodates, 
would  that  be  within  the  parameters? 

Mr.  O'Neill.  We  certainly  would  have  no  objection  to  that.  I 
think,  to  be  fair,  that  the  two  acts  have  differing  purposes,  and  one 
of  my  main  reasons  for  bringing  up  the  Freedom  of  Information  Act 
was  to  point  out  that  many  existing  executive  branch  contacts  have 
the  subject  matter,  if  you  will,  already  disclosed  with  the  confiden- 
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tial  items  deleted.  Obviously,  what  is  not  disclosed  involves,  nec- 
essarily, who  is  the  client?  what  is  being  paid?  and  the  like. 

But  I  think  the  important  thing  about  the  Freedom  of  Informa- 
tion Act  is  that  the  substance  of  many  of  the  contacts  is  already 
disclosed,  and  if  that  disclosure  was  mandated  rather  than  made 
upon  request  I  don't  see  any  difference. 

Mr.  Gekas.  Yes.  It  seems  to  me  that,  for  those  who  worry  about 
the  extent  of  encroachment  into  the  activities  of  lobbjdsts  with 
members  of  the  executive  branch,  that  if  we  have  a  body  of  law  and 
information  that  are  available  to  us  now  through  the  Freedom  of 
Information  Act,  it  should  be  a  small  step  to  have  this  bill  require 
that  very  information  which  can  be  readily  obtained. 

The  next  question  then  that  arises,  what  of  the  deletion  portions 
of  the  Freedom  of  Information  Act  should  remain  as  deletable? 
That  is  the  next  question.  So  I  think  that  your  statement  is  going 
to  be  helpful  in  trying  to  help  us  determine  to  what  extent  we  can 
go  to  copycat,  if  my  idea  prevails  at  all,  the  Freedom  of  Information 
Act  information. 

On  the  question  of  staff  in  a  Member  of  Congress'  office,  you 
seem  to  take  the  position  that  an  incidental  contact  should  not  be 
covered.  Is  that  correct?  The  originsd  thrust  of  this  bill  is  to  cover 
staff  as  well  as  Members. 

Mr.  O'Neill.  Our  general  position  is  to  support  the  improvement 
in  the  legislative  branch  area  that  is  contained  in  the  bill. 

Mr.  Gekas.  All  right. 

Mr.  O'Neill.  I  think  we  noted  in  here  that  under  present  law 
there  are  some  people  who  have  attempted  to  utilize  that  exemp- 
tion. 

Mr.  Gekas.  Yes.  My  staff  made  me  clarify  my  question;  Mr. 
Christy  brought  that  up. 

Mr.  Christy.  I  mentioned  that  I  thought  the  covered  employee 
requirement,  with  respect  to  a  legislative  branch  or  congressional 
staff  person,  was  too  broad. 

If  the  purpose  is  to  ensure  that  contacts  with  people  who  have 
significant  impacts  on  legislation,  either  in  the  position  to  amend 
legislation  to  affect  the  outcome  in  some  way  is  reported,  we  think 
that  there  are  many  contacts  with  staff  members  that  do  not  really 
rise  to  that  test. 

For  instance,  let  me  give  you  an  example.  The  North  American 
Free  Trade  Agreement,  I  think  we  would  all  agree,  is  a  very  impor- 
tant and  controversial  issue.  That  legislation  will,  however,  not  be 
amended  once  it  comes  to  the  Congress.  The  vote  on  the  North 
American  Free  Trade  Agreement  is  just  up  or  it  is  down. 

If  we  make  a  communication  with  a  staff  member  on  your  staff 
with  respect  to  that  issue,  our  purpose  in  doing  that  is  to  convey 
information  that  may  be  relevsint  to  your  vote  on  that  issue,  but 
we  do  not  make  that  contact  with  the  expectation  that  that  staff 
person  is  going  to  offer  an  amendment  or  draft  some  change  to  the 
agreement  or  somehow  affect  the  outcome  of  that  legislation  in  his 
personal  capacity. 

So  we  think  that  there  are  many  contacts  with  staff  people  that 
don't  really  rise  to  the  standard  or  rise  to  the  test  of  being  able  to 
affect  the  outcome  of  legislation. 
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Mr.  Gekas.  But  you  yourself  would  be  making  the  judgment  that 
in  contacting  a  clerk  or  an  LD  that,  in  your  discretion,  you  have 
decided  that  that  person  is  only  a  conveyor  of  information. 

Mr.  Christy.  No,  I  don't  think  it  should  be  in  the  discretion  of 
the  lobbyist,  if  you  will.  When  I  suggested  that  the  definition  of  a 
covered  employee  in  the  legislative  branch  be  narrowed,  we  might 
suggest,  for  instance — and  I  think  this  is  done  currently — each 
Member  of  Congress  designates  two  or  three  or  four  persons  in  his 
office  who  require  ethics  forms  with  the  requisite  office  within  the 
Congress,  and  if  you  were  to  do  that  in  this  case  there  at  least 
would  be  some  basis  for  knowing  who  had  the  necessary  respon- 
sibility or  who  had  the  requisite  authority  in  the  office. 

Mr.  Gekas.  In  other  words,  you  would  envision  a  situation  where 
you  might  drop  in  at  the  office  of  a  Member  of  Congress  and  have 
information  that  you  wanted  the  Member  to  see  on  NAFTA,  but 
the  only  one  who  is  available  there  is  the  computer  operator  for  the 
office  who  has  nothing  to  do  with  policy  decisions  or  doesn't  know 
an3rthing  about  the  issues,  presumably,  and  handing  the  informa- 
tion to  him  or  her  for  transmittal  to  the  Member  of  Congress  you 
feel  is  so  incidental  that  that  should  not  be  prohibited? 

Mr.  Christy.  That  might  be  one  example,  but  even  if  you  had  an 
appointment  with  a  person  like  that,  I  would  think  that  would  be 
incidental  as  well. 

Mr.  Frank.  If  the  gentleman  yield,  why  would  you  have  the  ap- 
pointment then?  I  mean,  are  you  in  the  habit  of  talking  to  people 
who  can't  do  you  any  good? 

Mr.  Christy.  Well,  let's  suppose  we  are  talking  about  a  legisla- 
tive assistant  on  your  staff.  That  person  may  or  may  not  have  the 
ability  to  influence 

Mr.  Frank.  Well,  then,  why  would  you  talk  to  them?  I  mean,  I 
don't  mean  to  be  rude,  sir,  but 

Mr.  Christy.  Sure.  Well,  I  anticipated  that  you  might  ask  that 
question.  I  think  that  staff  person  is  a  conduit  of  information  to 
you.  Your  legislative  assistants  convey  information  to  you  all  the 
time. 

Mr.  Frank.  I  apologize  to  the  gentleman.  I  yield  back. 

Mr.  Gekas.  Your  apology  is — well,  let  me  think  about  it.  But  I 
accept. 

I  think  we  are  going  to  have  some  problems  in  delineating  all  of 
that,  but  generally  you  agree  that  staffers  who  have  influence 
should  be  covered. 

Mr.  Christy.  Absolutely. 

Mr.  Gekas.  I  have  no  farther  questions. 

Mr.  Bryant.  Mr.  Glickman. 

Mr.  Glickman.  Thank  you. 

First  of  all,  I  want  to  thank  all  of  the  witnesses.  This  has  been 
a  useful  panel. 

Mr.  Chwat,  I  think  your  discussion  of  the  exemptions  and  how 
we  need  to  look  through  these  things  to  see  if  they  make  sense  or 
create  further  loopholes,  I  think  that  is  a  useful  thing. 

Mr.  O'Neill,  your  comments  about  filings  required  to  be  made,  I 
think  that  can  be  dealt  with  in  some  way.  In  a  situation  where  rea- 
sonable people  are  unsure,  or  whether  you  want  to  come  in  and 
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talk  about  those  things,  I  don't  think  that  is  a  very  serious  prob- 
lem. 

I  do  want  to  talk  about  the  issue  of  spotty  report;ing,  however. 
While  I  don't  agree  with  everything  Public  Citizen  says  in  their 
statements,  they  give  some  case  examples  of  the  kind  of  reporting 
that  is  actually  made  under  current  law,  and  the  fact  of  the  matter 
is,  the  reports  under  current  law  are  ridiculous. 

You  know  that  there  is  a  major  Washington  lobbying  firm  rep- 
resenting a  megaglobal  corporation,  and  know  they  are  working  on 
a  bill,  and  you  look  at  the  reports  in  the  Congressional  Record  and 
they  spent  $12,000  in  the  year,  and  you  think  to  yourself  that  is 
crazy.  You  know  for  a  fact  they  are  circulating  the  Hill  continu- 
ously, and  there  is  not  an  accurate  disclosure  of  lobbying  activities. 
That  is  because  there  are  different  definitions  of  what  is  required 
to  be  disclosed  under  current  law.  Is  it  contact  with  the  Congress- 
man himself?  If  it  is,  maybe  that  is  why  it  is  only  $12,000.  But  if 
it  is  work  that  is  done  in  the  office  and  a  variety  of  other  activities, 
then  the  numbers  would  probably  be  10  times  that  amount  or  a 
hundred  times  that  amount. 

At  the  same  time,  we  don't  want  to  micromanage  this  thing  so 
ridiculously  that  you  end  up  filing  150  pages  worth  of  itemized  ex- 
penses on  every  report.  I  mean  it  is  just  the  kind  of  thing  that  cre- 
ates frustration  with  the  private  sector  and  also  doesn't  get  the  re- 
ports filed  correctly. 

What  I  am  trying  to  figure  out  is,  does  this  current  law  as  we 
have  proposed  it  accurately  get  to  the  public's  mind  how  much 
money  lobbyists  are  spending  in  lobb3dng  pieces  of  legislation,  and 
will  the  reporting  be  accurate? 

As  I  understand  it,  the  definition  of  "lobb3dng  activities"  under 
this  bill  is  much  broader  so  that  people  will  know  that  they  are  just 
not  going  to  put  down  how  much  they  have  talked  to  Glickman  or 
Frank,  but  they  have  got  to  put  down  what  they  have  been  working 
on,  the  whole  proposition. 

The  current  law  is  ridiculous.  It  is  void  of  providing  any  informa- 
tion to  the  public  whatsoever.  Our  job  is  to  come  up  with  a  good 
commonsense  approach  to  determining  how  much  is  actually  being 
spent  lobb)dng.  So  I  would  ask  you:  Does  this  bill  do  a  better  job 
than  current  law  at  doing  that? 

Mr.  Chwat.  If  I  could  respond,  mechanically  you  are  correct.  Me- 
chanically, I  don't  care  if  it  is  the  current  law  or  if  it  is  the  bill, 
a  lobbyist  should  fill  out  the  form,  say  how  much,  in  a  general 
range,  they  are  being  paid  for  lobbying,  to  whom  they  are  lobbpng, 
who  their  client  is,  and,  as  the  ACLU  said  in  testimony  2  years 
ago,  that's  it.  That  is  what  should  be  disclosed  to  the  public.  The 
problems  that  go  beyond  that  results  in  an  absolute  nightmare  of 
trying  to  comply  with  all  the  various  loopholes  and  definitions  that 
exist  within  the  bill. 

For  example,  just  take  the  one  statement  I  s£iid  about  the  FARA. 
If  I  read  the  bill  correctly — and  I  apologize  to  the  subcommittee  if 
I  didn't — it  seems  to  me  that  you  keep  within  the  present  FARA 
the  requirement  that  foreign  governments  must  comply  with  the 
FARA.  However,  if  you  take  out  of  the  FARA  the  foreign  corpora- 
tion and  association  and  person,  I  think  that  would  water  down  the 
FARA,  because  the  FARA  requirements  are  much  more  stringent. 
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Taking  out  the  commercial  and  bona  fide  exemption  would  water 
down  the  FARA. 

I  represented  a  Philippine  client  under  a  person  who  was  a  for- 
eigner. I  filled  out  dissemination  reports  within  48  hours  of  doing 
anything  and  sent  it  to  the  Justice  Department  and  State  Depart- 
ment, and  the  bottom  line  was,  they  were  very  complete,  they  were 
very  open,  but  the  problem  is  that  a  lot  of  colleagues  are  not  com- 
plying with  it.  That  doesn't  make  the  law  a  problem,  it  makes  com- 
pliance a  problem. 

Mr.  Glickman.  Let  me  get  back  so  we  see  the  forest  for  the  trees. 
The  goal  is  so  that  average  John  Q.  Public  knows  that  lobbyist  X 
or  law  firm  Y  has  spent  a  tremendous  amount  of  effort  lobbying  a 
particular  bill.  You  have  got  to  give  them  some  information  about 
what  they  are  doing. 

I  mean  I  happen  to  agree  with  what  was  said  before,  I  think  by 
Mr.  Bryant,  that,  quite  frankly,  for  a  lot  of  the  contacts,  there  is 
just  no  disclosure  whatsoever.  Quite  frankly,  if  a  lobbyist  takes  me 
to  dinner  to  talk  about  an  issue,  I  think  it  ought  to  be  disclosed, 
or  else  I  shouldn't  go  in  the  first  place.  At  the  same  time,  you  get 
to  a  situation  where  it  does  get  to  be  ridiculous. 

What  I  am  trying  to  figure  out  is,  you  mentioned  the  FARA  prob- 
lem, and  I  accept  that,  but  can  we  come  up  with  forms  and  prac- 
tical ways  so  that  the  public  will  know  what  is  happening  up  here? 
That  is  the  bottom  line. 

I  hate  to  go  back  to  that  guy,  Ross  Perot,  but  here  we  are,  look- 
ing under  the  engine  now  to  try  to  figure  out  what  needs  to  be 
fixed.  I  know  something  needs  to  be  fixed,  but  I  don't  want  to  come 
up  with  something  that  is  so  ridiculous  that  the  public  ends  up 
knowing  nothing  more  than  what  they  do  right  now.  At  the  same 
time,  we  know  that  the  current  information  produced  is  unaccept- 
able. It  doesn't  give  them  any  idea  whatsoever  on  what  is  actually 
being  done. 

Mr.  Meeds. 

Mr.  Meeds.  Mr.  Glickman,  I  believe  your  bill  goes  a  long  way  in 
correcting  the  problems  that  presently  exist.  There  is  no  question 
that  the  problems  that  presently  exist  are  that  the  definition  of 
what  is  lobbying  is  such  that  nobody  complies  with  it.  If  you  don't 
comply  with  what  is  lobbjdng,  then  you  don't  comply  with  what  are 
lobbying  expenses,  and  therefore  you  have  the  situation  you  said 
of  the  megafirm  on  the  big  project  with  $10,000  worth  of  expenses. 

What  your  bill  does  to  cure  that  situation  is,  it  defines  lobbying 
in  such  a  way  that  all  of  these  things  that  really  should  be  re- 
ported, all  of  these  efforts  that  should  be  reported,  are  reported, 
and  you  are  then  required,  in  a  range,  not  to  report  every  cabfare 
that  you  paid  but  in  a  range  of  dollars  to  report  the  expenditures 
you  make  in  that  behalf.  I  think  it  is  an  excellent  blend  of  prac- 
tical, everyday  common  sense  and  the  public's  right  to  know. 

Mr.  Chwat.  Mr.  Glickman,  could  I  just  say  one  thing?  If  I  was 
to  go  and  lobby  your  staff  on  a  particular  issue,  and  I  have  already 
filled  out  my  Federal  Regulation  of  Lobbying  Act  disclosure  form, 
if  this  bill  was  in  place,  if  I  had  oral  contacts  with  your  LD  and 
your  AA,  it  is  still  unclear  to  me  whether  that  would  trigger  me 
going  back  to  my  office  and  filling  out  the  preliminary  forms.  It  will 
absolutely  chill  relationships  between  lobbyists  and  staff  people. 


125 

not  even  to  mention  what  I  call  "walking  around  lobbying"  in  the 
Federal  agencies,  meeting  Federal  schedule  C's  or  Federal  workers. 
It  is  a  problem. 

Mr.  Glickman.  Thank  you  very  much. 

Mr.  Bryant.  Mr.  IngHs. 

Mr.  INGLIS.  Thank  you,  Mr.  Chairman. 

I  should  start  by  saying  I'm  not  sure  what  I  have  got  is  a  ques- 
tion, I  think  it  is  more  of  a  statement,  but  I  hope  maybe  you  can 
respond  to  it  and  help  me  through  this. 

I  think  this  bill  is  a  good  bill.  I  appreciate  the  work  of  the  chair- 
man and  the  gentlemen  from  Pennsylvania  and  from  Kansas.  Gren- 
erally,  it  has  got  a  focus  on  part  of  the  connection.  I  think  the  gen- 
tleman from  Kansas  was  just  on  to  something  about  what  the 
American  people  want  to  see  here  and  see  some  daylight,  and  I 
think  it  is  a  good  start.  I  think  it  focuses  on  one  relationship,  and 
that  is  the  client  and  the  lobbyist,  and  that  seems  to  be  where  we 
are  focusing  a  great  deal  of  effort  and  attention. 

In  response  to  something  the  gentleman  from  Kansas  said,  I 
think  that  really  the  American  people  are  interested  in  that  rela- 
tionship but  they  are  more  interested  in  the  other  relationship,  and 
that  is,  lobbyist  and  Member  of  Congress,  and  we  get  at  that  a  lit- 
tle bit  in  this  bill,  but  what  they  really  want  to  know  is  the  amount 
of  money  passing  between  lobbyist  and  Member  of  Congress  via  the 
PAC.  That  is  what  they  are  really  interested  in.  They  are  not  so 
much  interested  in  how  much  Exxon  Corp.  pays  somebody  on  K 
Street.  They  may  be  a  little  interested  in  that,  but  what  they  are 
really  interested  in  is  how  much  Exxon's  PAC  gave  to  a  Member 
of  Congress.  They  are  really  troubled  by  that.  We  know  how  much 
because  of  the  FEC,  we  have  got  all  those  reports  and  all  that.  We 
don't  really  know  how  many  of  the  lobbyists  represent  or  work  with 
several  different  PAC's  informally,  and  the  result  is,  one  guy  is  Mr. 
Big  for  many  different  PAC's. 

I  guess  what  I  am  saying  is,  I  would  sort  of  like  a  response  from 
you  as  to  those  sorts  of  things,  and,  in  particular,  something  that 
is  very  big  for  me  is  simply  abolishing  political  action  committees, 
eliminating  the  ability  of  a  PAC  to  give  to  a  Federal  campaign, 
which  I  believe  is  the  only  true  campaign  finance  reform  and,  real- 
ly, the  thing  that  the  American  people  are  interested  in. 

They  are  sort  of  interested,  as  I  said,  in  this  relationship  between 
client  and  lobbyist,  but  they  are  more  interested  in  lobbyist/Mem- 
ber of  Congress,  and  they  want  to  break  the  PAC  bond,  they  want 
to  eliminate  this  thing  of  buying  votes  in  this  House. 

You  know,  I  am  from  a  State  which  recently  sent  nearly  10  per- 
cent of  our  legislature  to  jail  for  buying  votes,  selling  votes,  but  my 
perception  is,  it  is  legal  every  day  of  the  week  on  Capitol  Hill.  It 
is  called  a  PAC  contribution  here.  It  is  much  more  complicated,  but 
it  is  legal  every  day  of  the  week.  And  I  guess  I  wonder  whether 
you  have  any  response  to  that,  given  your  perception  of  whether 
that  is  really  what  the  American  people  want  to  see  and  whether 
you  think  we  can  shine  the  light  on  that. 

Mr.  Chwat.  If  I  could,  I  was  waiting  for  a  question  like  this. 
Congressman. 

In  the  USA  Today  in  1989,  they  detailed  campaign  costs,  and  it 
says  that  a  Congressman — the  average — in  order  to  raise  money  to 
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fet  reelected  would  have  to  raise  $6,136  each  week,  or  around 
24,500  each  month,  for  24  months  to  get  the  average  of  $589,000. 
A  Senator  would  have  to  raise  $21,181  each  week,  or  $84,000  each 
month,  for  the  $6. 1  million  it  takes  to  get  reelected. 

You  know,  I  teach,  and  I  taught  classes  these  figures,  and  it  is 
very  difficult  to  ask  people  for  money.  Our  politicsd  action  commit- 
tees, that  my  colleagues  and  I  have,  are  made  up  of  little  people. 
All  my  clients  pay  money  into  these  political  action  committees, 
and  they  are  made  up  of  individuals,  and  to  reach  these  statistics 
is  very  difficult  to  get  reelected,  and  we  are  here  merely  to  help. 
Political  action  committees — if,  in  your  judgment,  you  would  like  to 
do  away  with  them,  we  will  comply,  but  right  now  these  are  the 
campaign  costs  that  are  necessary,  and  it  has  nothing  to  do  with 
making  a  Member  vote  on  a  particular  issue — in  my  view,  abso- 
lutely nothing. 

Mr.  Christy.  Let  me  approach  that,  if  I  could,  Mr.  Chairman, 
from  a  different  perspective.  The  Federal  Election  Campaign  Act, 
its  primary  objective  is  disclosure,  and  it  seems  to  me  the  primary 
objective  of  this  bill  is  disclosure  as  well,  putting  information  before 
the  public,  and  I  think  that  is  the  test  that  Congressman  Glickman 
identified  as  this  being  an  improvement  over  the  lack  of  informa- 
tion that  is  before  the  public  today. 

But  I  don't  think  we  should  view  this  as  a  panacea  in  the  same 
way  that  information  with  respect  to  campaign  contributions  and 
expenditures  is  interpreted  by  different — ^your  opponents  interpret 
it  in  one  way,  the  media  interprets  it  in  another  way,  and  that  in- 
formation can  be  used  for  a  variety  of  purposes.  So,  too,  I  think  we 
will  find,  if  this  bill  becomes  law,  that  information  that  is  submit- 
ted pursuant  to  the  requirements  of  the  bill,  that  dollar  informa- 
tion will  be  interpreted  in  different  ways  by  the  media  and  others 
as  well. 

Mr.  Meeds.  If  I  could.  Congressman,  also  respond,  I  think  all  of 
us  at  this  table  would  agree  with  you  that  there  c£in  be  a  lot  of  im- 
provements in  the  campaign  finance  laws,  and  we  will  support 
those  at  the  proper  time.  We  are  now  dealing  with  disclosure  of 
lobb5dng.  Those  two  things  are  different  things. 

If  you  were  only  to  require  disclosure  of  campaign  finances  from 
lobbjdsts,  you  would  exclude  a  whole  bunch  of  people,  which  I  don't 
think  you  want  to  do.  So  campaign  finance  should  be  kept  within 
the  jurisdiction  of  the  committee  that  has  that  jurisdiction,  and 
that  should  be  worked  out  as  a  separate  issue.  It  should  be  worked 
out,  but  it  is  not  the  same  as  the  issue  before  us  today. 

Mr.  Bryant.  Mr.  Frank. 

Mr.  Frank.  Thank  you. 

I  want  to  begin  by  sa5dng  that  I  think  it  is  important  that  we 
move  ahead  in  this  area  both  as  a  matter  of  reality  and  somewhat 
as  a  matter  of  perception.  Reality  always  seems  to  me  to  be  more 
important  as  motivating  us.  But  I  do  think  we  should  be  very  clear 
as  to  what  will  happen. 

I  think  these  things  should  be  regulated  because  they  ought  to 
be  regulated.  People  who  think  that  adopting  the  most  stringent 
forms  of  regulation  and  disclosure  will  materially  change  the  public 
policy  of  this  country  are  wrong.  I  think  there  is  a  misperception 
that  public  policy  is  shifted  more  by  this  than,  in  fact,  is  the  case. 
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and  I  want  to  acknowledge  that  I  spend  a  lot  of  my  time  with  lob- 
byists. I  find  them  to  be,  on  the  whole,  very  useful  sources  of  infor- 
mation. Obviously,  I  want  to  know  who  are  the  ones  I  can  trust 
more  than  others,  but  that  is  also  true  of  my  colleagues,  both  as 
to  their  judgments  and  as  to  their  motivations. 

I  think  the  job  would  be  impossible  for  us  to  do  without  the  kind 
of  information  we  get  from  lobbyists,  and  one  thing  is  very  clear: 
Any  lobbjdst  who  plans  to  work  here  more  than  a  month  under- 
stands that  he  or  she  had  better  be  very  straightforward  with  peo- 
ple, because  there  is  no  better  way  to  end  your  lobbying  career 
than  to  lie  to  people. 

As  a  matter  of  fact,  my  problem  is  more  often,  frankly,  with  very 
eager  private  citizens,  who  are  not  lobbjdsts,  who  have  the  under- 
standable human  tendency  to  overstate  the  good  parts  of  their  case 
and  understate  the  bad  points.  When  I  have  been  given  informa- 
tion that  causes  me  problems,  it  more  often  comes  from  wholly  sin- 
cere individual  advocates  because  we  all  tend  to  not  tell  our  doctor 
where  it  hurts  and  not  tell  the  lawyer  all  the  problems,  and  that 
is  the  problem. 

So  I  think  dealing  with  lobbyists  who  are  professional  and  who 
have  integrity — ^which  is  most  of  the  ones  that  I  deal  with — is  very 
helpful. 

Second,  I  have  to  say  that  doing  away  with  PAC  contributions, 
in  and  of  itself,  would  seem  to  me  to  accomplish  absolutely  nothing, 
because  all  the  people  who  were  trying  to  do  whatever  they  were 
doing  with  PAC's  would  do  it  through  individuals  contributions.  I 
have  never  been  able  to  understand  why  a  PAC  contribution  was 
any  different  than  seven  people  in  the  same  profession  giving  you 
the  individual  money.  So  I  want  to  deal  with  that,  but  that  is, 
again,  separate.  I  also  think  that  wouldn't  have  as  much  impact. 

Let  me  get  to  a  couple  of  specific  questions,  and  I  also  want  to 
just  make  a  statement,  and  this  goes  to  Mr.  Christy.  The  notion 
that  we  would  draw  up  a  list  of  who  in  our  office  had  influence  on 
us  and  who  didn't  would  not  be  great  for  the  morale.  Let  me  be 
very  straightforward  with  you;  you  wouldn't  talk  to  anybody.  We 
are  talking  now,  not  just  handing  the  letter,  but  if  you  just  handed 
them  the  letter  and  said,  "Give  that  to  him,"  you  shouldn't  have  to 
report  that.  But  if  you  have  a  substantive  conversation  with  any- 
body who  works  for  me,  I  assume  you  have  it  because  you  think 
that  will  influence  the  outcome  of  legislation.  If  not,  you  are  de- 
frauding your  client.  Anything  you  bill  for,  you  did  because  you 
thought  you  could  influence  me,  and  the  distinction  between 
whether  it  is  amendable  or  not,  so  what?  So  you  are  trying  to  get 
me  to  vote  against  NAFTA  as  a  whole  rather  than  amendment.  I 
just  think  that  is  asking  for  a  lot  of  trouble,  and,  again,  asking  us 
to  differentiate  between  which  of  our  staff  could  influence  us  is  not 
a  good  idea. 

So  it  seems  to  me,  any  contact,  if  we  are  going  to  do  this — mak- 
ing the  distinction  whether  or  not  that  person  is  going  to  influence 
you  with  the  nature  of  it,  that  kind  of  content  related  thing,  I 
think,  asks  for  a  lot  of  trouble. 

On  the  other  hand,  I  am  concerned  with  just  the  sheer  burden 
of  it  all.  Mr.  Chwat,  you  said  if  you  had  to  report  every  contact  it 
would  make  it  very  difficult.  Is  that  simply  the  burden  thing,  or  is 
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it  the  exposure,  you  might  embarrass  someone  by  putting  his  name 
down  or  is  it  just  you  can't  keep  track  of  that  many  things? 

Mr.  Chwat.  There  are  two  legitimate  reasons,  I  feel.  The  first 
reason  is,  I  am  a  small  firm,  and  I  am  not  a  large  finn,  so  the  bur- 
den falls  on  my  very  small  staff. 

Mr.  Frank.  Being  a  small  firm  and  not  a  large  firm,  is  that  one 
reason  or  two? 

Mr.  Chwat.  That  is  one  reason. 

Mr.  Frank.  OK.  „    ^    , 

Mr.  Chwat.  The  second  reason  is  more  important.  I  really  feel 
that  in  order  to  enforce  your  law,  if  it  was  passed  and  the  Justice 
Department  had  to  enforce  it,  they  would  have  to  know  if  I  am 
making  oral  contacts  with  counsels  to  subcommittees  or  AA's  or 
schedule  C's,  and  if  someone  turned  me  in  because  I  made  an  oral 
contact,  I  think  that  would  create  a  chilling  effect  for  me  to  walk 
around  Capitol  Hill. 

Mr.  Frank.  How  so?  Again,  I  understand  the  burden  thing,  but 
over  and  above  the  burden  is  there  a  chilling  effect  beyond  just  the 
simple  paperwork  burden? 

Mr.  Chwat.  I  believe  there  would  be. 

Mr.  Frank.  What  would  it  be?  I  mean  in  terms  of,  "Oh,  gee,  I 
don't  want  to  be  caught  talking  to  Chwat;  if  anybody  heard  I  talked 
with  him,  what's  left  of  my  reputation  would  be  gone." 

Mr.  Chwat.  No. 

Mr.  Frank.  Other  than  the  sheer  burden  thing,  I  want  to  avoid 
that,  but  what  is  the  chilling  effect  beyond  the  simple  too  many 
contacts  to  remember? 

Mr.  Chwat.  I  believe  that  staff  would  pull  back  much  in  the 
same  way  staff  pulled  back  in  the  Senate  after  the  savings  and 
loan  investigation  where  the  prosecutor  went  after  LA's  and  LD's 
in  their  files.  They  became  very,  very  circumspect  about  the  rela- 
tionships they  had  with  lobbyists.  It  is  a  bad  example,  but  I  beUeve 

it  is 

Mr.  Frank.  You  mean  simply  a  legislative  staff  member  would 
be  afraid  that  it  would  show  that  he  or  she  had  talked  to  you  and 
therefore  wouldn't  want  to  talk  to  you? 

Mr.  Chwat.  No,  no. 

Mr.  Frank.  Then  I  don't  understand.  You  have  got  to  give  me 
more  reality.  .       .    . 

Mr.  Chwat.  Congressman,  the  only  reason  I  am  mentioning  it  is, 
it  is  the  enormity  of  it  all.  If  I  am  a  small  firm 

Mr.  Frank.  You  are  back  to  the  paperwork  burden;  I  understand 
that;  that  is  a  separate  reason,  enormity 

Mr.  Chwat.  Enormity  of  the  numbers  of  contacts,  written  con- 
tacts or  oral  contacts  in  a  given  day  or  a  given  year. 

Mr.  Frank.  I  understand  that.  If  you  are  simply  talking  about 
the  physical  burden  of  keeping  track  of  them  all,  I  understand  that. 
However,  I  would  disagree  if  you  think  there  is  chilling  effect  over 
and  above  that.  Now  the  paperwork  burden  may  be  sufficient. 

If  I  could  just  have  30  more  seconds,  I  just  wanted  to  say,  Mr. 
O'Neill,  I  had  another,  similar  concern  about  which  staffers.  You 
said  some  kinds  of  information  you  send  would  not  be  covered  be- 
cause it  might  be  just  general  information  that  wasn't  aimed  to  in- 
fluence us.  Do  I  remember  you  saying  that  correctly? 
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Mr.  O'Neill.  I  didn't  intend  to  leave  that  impression. 

Mr.  Frank.  OK,  because,  again,  I  get  from  the  Heritage  Founda- 
tion—and I  just  remember  them— they  send  things,  and  it  would 
say  on  the  bottom,  "This  is  not  meant  to  influence  legislation,"  so 
I  always  don't  read  it  because  I  wouldn't  want  to  get  them  in  trou- 
ble because  maybe  on  1  out  of  10  I  would  agree  with  them.  I  just 
think  that  is  the  kind  of  farce  we  shouldn't  perpetuate. 

I  would  assume  if  you  are  a  lobbyist,  you  send  me  something  to 
try  and  influence  me.  If  you  are  not,  don't  bother  me,  because  I 
have  got  plenty  of  other  things  to  do.  Whatever  the  requirement  is 
going  to  be — and  I  am  concerned  about  the  paperwork  burden,  but 
I  am  opposed  to  any  kind  of  a  content  Une.  If  you  talk  to  my  staff 
or  you  send  me  information,  I  think  it  is  intellectually  impossible 
to  say  that  was  aimed  at  this  and  that  was  aimed  at  that.  So  the 
cutoff  for  what  does  and  doesn't  get  reported,  maybe  it  is  volume 
thing  or  something,  but  I  would  oppose  it  being  content  related. 

Thank  you,  Mr.  Chairman. 

Mr.  Bryant.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

Mr.  O'Neill,  you  gave  us  two  or  three  examples  of  things  that  you 
thought  would  be  covered  that  should  be  specifically  exempted,  and 
as  I  was  trying  to  jot  those  down  and  quickly  going  through  the 
statute,  it  seemed  to  me  that  all  of  those  things  would  be  covered 
or  would  be  exempted  under  the  statute  as  it  is  written,  and  I 
wanted  you  to  clarify  that  for  me  a  little  bit. 

Is  it  your  position  that  a  determination  letter  from  the  Internal 
Revenue  Service  is  not  already  exempt  under  the  language  of  this 
statute? 

Mr.  O'Neill.  We  are  concerned  about  it  because  of  the  require- 
ment of  a  fihng  required  by  law.  It  has  been  suggested  to  me  that 
since  the  letter  would  be  attached  to  a  tax  return  several  years 
down  the  road  when  the  transaction  was  completed,  that  return 
would  be  the  required  filing  and  the  letter  would  therefore  be  ex- 
empt. 

There  is  concern — because  we  do  not  know  for  sure  that  that  is 
the  intended  result.  I  also  point  out  the  fact  that  if,  for  whatever 
reason,  you  get  a  ruling  and  for  economic  reasons  you  don't  go 
through  with  the  transaction,  then  the  letter  is  never  reflected  on 
a  tax  return,  and  there  is  no  required  filing. 

Mr.  Watt.  But  it  is  not  covered  under  that  particular  exemption, 
but  wouldn't  it  be  covered  under  some  of  the  other  exemptions? 

Mr.  O'Neill.  We  don't  believe  so,  sir.  There  is  also — and  I  don't 
know  if  I  mentioned  it  in  the  testimony,  but  it  is  in  our  written 
submission — ^the  voluntary  filing  provisions  under  Exon-Florio 
where  there  is  about  to  be  an  acquisition  of  a  U.S.  company  by  a 
foreign  entity.  It  sets  forth  a  procedure  that  is  completely  voluntary 
and  that  permits  the  disclosure  of  the  transaction  in  advance,  basi- 
cally to  see  if  it  is  going  to  be  blocked  or  not.  Again,  our  concern 
is  that  this  is  not  a  situation  where  you  have  a  filing  required  by 
law. 

There  are,  we  understand,  situations  involving  export  licensing, 
again  authorizing  a  proceeding  where  you  apply  for  the  license  or 
application,  but  where  there  is  not  necessarily  a  filing  that  is  re- 
quired. All  we  are  suggesting  is  that  where  there  is  a  general  con- 
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sensus  that  these  are  not  the  types  of  activities  that  are  lobbying 
in  the  traditional  sense,  we  make  very  clear  in  the  law  that  they 
are  not  included.  That  is  why  we  suggested  some  additional  lan- 
guage to  remove  any  suggestion  that  these  transactions  are  not  in- 
cluded within  the  act's  exceptions. 

Mr.  Watt.  Let  me  direct  this  question  to  Mr.  Christy  and  Mr. 
Chwat. 

You  probably  have  the  same  problem  with  your  name  that  I  have 
with  mine? 

Mr.  Chwat.  Yes,  sir. 

Mr.  Watt.  Watt? 

Mr.  Chwat.  As  long  as  you  spell  it  right. 

Mr.  Watt.  Because  I  am  concerned  about  the  burden  of  this  on 
small  people  who  are  not  regularly  involved  in  lobbying  activities. 

Mr.  Christy,  you  submitted  this  form  with  your  testimony.  Can 
you  talk  about  this  form  a  little  bit  and  what  the  significance  of 
it  is  in  the  context  of  your  testimony? 

Mr.  Christy.  Surely.  I  don't  know  if  it  is  before  all  the  members 
of  the  committee,  but  we  tried  to  identify  what  the  requirements 
of  the  bill  would  be  if  they  were  law,  and  tried  to  submit  both  a 
registration  statement  as  well  as  a  semiannual  report  that  would 
incorporate  the  material,  incorporate  the  information  and  the  legal 
requirements  that  would  have  to  be  contained  in  those  documents. 

It  is  essentially  illustrative,  for  your  benefit,  to  indicate  the  kinds 
of  reporting  that  would  be  required:  the  specific  bill  numbers,  the 
committees  we  met  with,  the  individuals  within  our  organization 
that  were  actually  doing  the  lobbying.  So  I  would  just  interpret  it 
as  illustrative,  but  it  gives  you  some  idea  of  what  we  think  the  re- 
quirements of  the  bill  would  make  us  do. 

Mr.  Watt.  Mr.  Chwat,  do  you  agree  with — I  mean  is  that  the 
burden  that  you  are  driving  at  on  small  lobbyists,  or  does  your  con- 
cern go  beyond  that? 

Mr.  Chwat.  My  concern  goes  way  beyond  that.  First  of  all,  per- 
sonally, I  fill  out  every  form  that  the  Congress  requires  and  the 
Justice  Department  and  State  Department  require,  and  my  col- 
leagues, the  majority  of  them,  do.  But  my  problem  is  not  complet- 
ing a  form  that  this  subcommittee  would  want  to  pass,  my  problem 
is  the  end  result  of  that  particular  form.  It  is  my  belief  that  the 
requirements  that  exist  presently  in  the  bill  would  be  detrimental, 
and  I  have  tried  to  point  out  where. 

Just  take  the  FARA  requirements  which  are  here  which  the  bill 
is  seeking  to  take  out  of  this,  and  it  makes  it  a  smaller  reporting 
requirement,  so  I  think  that  is  wrong. 

No.  1,  if  I  was  an  Indian  tribe  lobbying — not  to  pick  on  Indian 
tribes — or  a  State  agency,  or  even  a  county — my  particular  county 
of  Virginia  has  hired  two  lobbyists;  they  don't  have  to  fill  out  any 
of  these.  So  I  have  a  problem  about  splitting  lobbyists  up.  I  think 
everybody  should  fill  out  a  form  and  that  the  pubUc  should  see  all 
information  on  all  types  of  lobbyists,  whether  they  are  small  or 
whether  they  are  large.  That  is  where  I  come  from. 

Then  I  have  a  big  constitutional  problem  with  getting  too  much 
information  and  having  the  Justice  Department  determine  whether 
I  am  complying  with  the  requirements. 
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There  is  a  provision  I  didn't  have  a  chance  to  talk  to.  It  is  buried 
deep  inside  the  bill.  But  if  I  didn't  comply,  there  is  a  provision  after 
all  the  opportunity  to  be  heard  that  the  Justice  Department  could 
send  prosecutors  into  my  small  business  and  take  all  my  files  and 
copy  and  reproduce  them,  and  I  think  that  is  wrong.  I  don't  think 
they  should  do  that,  especially  after  the  Watergate  era  we  just 
were  in.  I  don't  think  the  Justice  Department  should  have  that 

power. 
Mr.  Watt.  Thank  you,  Mr.  Chairman. 
Mr.  Bryant.  Thank  you. 

The  Chair  is  glad  to  include  in  our  committee  proceedings  today 
a  member  of  the  full  committee  and  chairman  of  the  Immigration 
Subcommittee,  the  gentleman  from  Kentucky,  Mr.  Mazzoli. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Chairman. 

I  will  not  take  the  full  5  minutes.  I  appreciate  your  indulgence 
and  salute  you  on  the  work  your  subcommittee  has  done  both  in 
the  bill  you  reported  out  on  the  issue  of  special  counsel  and  then 
today  on  the  work  on  lobbying  reform. 

Let  me  try  to  piggyback  a  little  bit  on  what  my  friend  from  South 
Carolina  said  a  moment  ago,  and  that  is  what  the  public  is  maybe 
looking  at.  I  think  what  the  public  is  interested  in  is  not  whether 
any  one  of  you  spends  a  million  dollars  on  overhead  projectors,  vid- 
eotapes that  are  sent  out,  white  papers,  blue  papers,  green  papers, 
to  lobby  an  issue  with  whomever  you  would  lobby. 

In  my  humble  opinion,  what  the  public  is  concerned  about  and 
indicated  some  of  that  last  November  is  whether  or  not  your  con- 
tacts with  us  and  with  people  around  us  are  straightforward,  dur- 
ing business  hours,  in  our  offices,  using  the  normal  desks  and 
chairs  and  so  forth  supplied  to  us  by  the  Government,  or  whether, 
and  by  contrast,  these  contacts  are  in  restaurants,  health  spas, 
pleasure  domes,  golf  courses,  and  such  as  that. 

So  let  me  just  for  my  edification  perhaps  go  from  Mr.  Chwat  to 
Mr.  O'Neill  and  ask  you,  do  you  lobby  your  clients  in  offices,  or  do 
you  take  them  out  at  night? 

Mr.  Chwat.  Do  I  take  Members  of  Congress  and  staff  out  at 
night? 

Mr.  Mazzoli.  Yes.  I  said  clients.  I  meant  do  you  lobby  Members 
of  Congress  or  people  in  the  covered  positions  at  nighttime,  or  do 
you  do  it  in  the  office? 

Mr.  Chwat.  I  am  so  professional  at  what  I  do,  I  eat,  live,  and 
drink  lobbying  24  hours  a  day,  so  I  do  take  them  out. 

Mr.  Mazzoli.  You  do  take  them  out.  Do  you  take  them  out  at 
your  instance  or  because  Members  of  Congress  encourage  you  to 
take  them  out? 

Mr.  Chwat.  Well,  I  guess  it  is  both.  They  may  want  to  go  to  din- 
ner, or  they  may  want  to  have  breakfast. 

Mr.  Mazzoli.  I  mean,  do  Members  of  Congress  say,  "Would  you 
take  me  out  to  dinner  and  we  can  talk  about  it  there,"  or,  "I'd  like 
to  go  to  Boca  Raton  to  the  golf  tournament?"  I'm  curious. 

Mr.  Chwat.  I  don't  golf,  but,  sure,  yes. 

Mr.  Mazzoli.  Have  you  taken  Members  to  golf  courses? 

Mr.  Chwat.  No. 

Mr.  Mazzoli.  Thank  you. 

Mr.  Christy. 
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Mr.  Christy.  Well,  I  don't  do  much  evening  entertaining  because 
I  have  six  kids  at  home,  but  I,  certainly  as  a  former  staff  member 
of  the  House,  know  many  Members  of  Congress.  I  have  had  lunch 
or  breakfast  with  many  of  them,  and  I  consider  that  a  part  of  my 
duties  and  responsibilities. 

Mr.  Mazzoli.  Do  you  initiate  those,  or  do  you  generally  do  it  by 
request? 

Mr.  Christy.  It  could  be  either  way.  In  some  instances,  if  am 
working  on  a  particular  bill  and  a  Member  of  Congress  is  inter- 
ested in  the  position  of  my  company  or  my  trade  association  on 
that  issue,  they  might  solicit  me  to  join  them. 

Mr.  Mazzoli.  Have  you  sponsored  golf  tournaments  and  such  as 
that? 

Mr.  Christy.  No,  no. 

Mr.  Mazzoli.  Do  you  think  that  would  be  the  correct  time  and 
place  to  lobby,  on  a  golf  course  or  at  Boca  Raton? 

Mr.  Christy.  Well,  it  wouldn't  be  as  I  don't  play  golf  either,  but 
I  don't  necessarily  rule  that  out.  It  may  well  be  a  time.  My  guess 
is,  most  people  don't  discuss  business  on  the  golf  course,  but  it  may 
be  a  way  that  people  do 

Mr.  Mazzoli.  Let  me  ask  my  colleague,  Lloyd,  with  whoni  I 
served  for  many  years:  Do  you  think  I  am  far  off  in  my  premise 
as  to  what  the  public  is  somewhat  concerned  about?  Are  they  con- 
cerned about  overhead  projectors  and  white  papers,  or  are  they 
concerned  about  the  shmoozing  and  the  contact  that  Members  have 
with  lobbjdsts  and  you  have  with  us? 

Mr.  Meeds.  I  think  the  gentleman's  perception  is  correct,  that 
the  general  concept  that  people  have  on  the  outside  is  that  lobby- 
ists exert  undue  influence  through  outside  contacts.  They  are  not 
as  concerned  about  the  Hill  contacts  and  things  like  that. 

Just  from  my  own  personal  experience,  I  would  say  that  of  my 
own  lobbying  contacts,  over  90  percent  of  all  the  lobb5dng  contacts 
where  I  talk  about  legislation  or  try  to  affect  public  policy  are  done 
right  on  this  Hill,  and  I  think  most  lobbyists  that  I  know  of  are 
the  same  way. 

Now,  that  doesn't  mean  I  don't  take  Members  out  to  dinner  or 
take  them  golfing. 

Mr.  Mazzoli.  Let  me  just  ask  you  this  question.  If  you  take  the 
Members  out  but  not  to  lobby  them,  then  what  are  you  taking 
them  out  for? 

Mr.  Meeds.  Well,  some  of  them  who  I  take  out  are  my  good 
friends. 

Mr.  Mazzoli.  And  that  is  good,  because  you  served  among  us.  So 
just  maintaining  contact. 

Mr.  Meeds.  But  also  to  build  a  relationship  with  the  Member. 

Mr.  Mazzoli.  To  build  relationships.  Don't  you  thiiik  that  that  is 
what  maybe  the  country  is  a  little  concerned  about? 

Mr.  Meeds.  Well,  I  don't  know  if  they  are. 

Mr.  Mazzoli.  Mr.  O'Neill,  do  you  take  people  out  at  night  and 
on  weekends?  Do  you  take  them  sailing? 

Mr.  O'Neill.  You  have  to  understand,  sir,  I  am  one  of  the  few 
people  to  appear  before  you  who  is  not  a  Washington  person.  I  am 
a  practitioner  in  Tampa. 

Mr.  Mazzoli.  So  you  are  insulated. 
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Mr.  O'Neill.  So  I  spend  very  little  time  lobbying. 

Mr.  Gekas.  Would  the  gentleman  yield  for  a  moment? 

Mr.  Mazzoll  Certainly. 

Mr.  Gekas.  I  am  wondering,  if  a  lobbyist  spends  $1  million  for 
accommodating  his  people  at  the  best  hotels  in  town  here  and 
swarms  all  over  Capitol  Hill  to  try  to  influence  legislation  without 
spending  a  dime  for  a  Member  of  Congress — you  know,  golf,  or  a 
meal,  or  anything — ^then  there  is  nothing  that  has  gone  wrong.  Isn't 
that  correct? 

Mr.  Mazzoll  I  think  there  are  going  to  be  other  witnesses  cover- 
ing that;  I  guess  you  would  call  that  grassroots  lobbying,  which 
may  or  may  not  be  covered. 

I  want  to  thank  the  chairman  for  his  indulgence,  and  I  will  sum 
up.  I  think  that  what  the  bill  does  is  very  important.  I  think  it  is 
essentially  a  tremendous  step  in  the  right  direction.  I  think  part 
of  the  problem  is  the  lobbyists  themselves.  I  think  they  could  extri- 
cate themselves  with  a  lot  of  this  burdensome  paperwork  that  may 
be  coming  their  way  if,  as  a  class  of  people,  if,  as  a  group,  they 
were  to  sort  of  swear  off  the  nighttime,  weekend,  pleasure  dome 
stuff  in  favor  of  catching  people  from  9  to  6  or  8  to  7,  or  whenever 
it  is,  and  basically  really  try  to  concentrate. 

I  tend  to  think  that  there  has  been  over  a  period  of  years  a  kind 
of  unwitting  sliding  into  the  pattern  of  perhaps  entertaining  peo- 
ple, primarily  with  a  sort  of  incidental  on  the  lobbying  instead  of 
the  reverse. 

Mr.  Chairman,  thank  you  very  much. 

Mr.  Bryant.  Thank  you. 

I  would  just  like  to  point  out  before  we  dismiss  this  panel  that 
prior  to  the  gentleman's  arrival  and  during  Senator  Levin's  testi- 
mony he  acknowledged  that  he  would  like  to  see  the  gift  rules  in 
the  Senate  and  the  House  changed.  I  agree  with  that  and  stated 
at  the  time  that  the  leadership  is  working  on  changing  the  gift 
rules. 

With  regard  to  all  of  these  areas,  there  are  three  areas  that  are 
treated  distinctly  with  regard  to  jurisdiction.  One  is  gifts,  the  sec- 
ond is  campaign  contributions,  and  the  matter  we  are  dealing  with 
today  is  disclosure  of  lobbying  activities.  They  all  three  have  a  con- 
nection, but  they  are  separate.  You  can't  move  a  single  bill  to  deal 
with  all  three  areas,  and  I  think  the  committee  is  pretty  much  of 
a  mind  that  we  ought  to  reduce  gift  giving  to  de  minimis  gifts,  and 
anything  beyond  that  ought  to  be  prohibited.  That  is  in  the  juris- 
diction of  the  Ethics  Committee  of  the  House  and  will  be  dealt  with 
there. 

Mr.  Chwat,  if  the  committee  would  indulge  me  one  quick  ques- 
tion, you  made  a  number  of  references  to  the  Justice  Department 
being  able  to  go  through  your  files.  Is  there  something  in  the  bill 
that  you  were  referring  to  that  you  think  authorizes  that? 

Mr.  Chwat.  Yes,  sir. 

Mr.  Bryant.  I  might,  while  you  are  flipping  through  that,  point 
out  on  that  on  page  30,  subsection  (b),  it  specifically  says  that  noth- 
ing in  the  act  shall  be  construed  to  grant  general  audit  or  inves- 
tigative authority  to  the  Director. 

Mr.  Chwat.  What  concerned  me  was  page  23,  lines  11  through 
14.  It  says  after  "a  return  date  or  dates  which  provide  a  reasonable 
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period . . .  material  so  requested  may  be  assembled  and  made  avail- 
able for  inspection  and  copying  or  reproduction."  So  what  disturbed 
me  was  the  "inspection  and  copying  or  reproduction"  on  line  14. 

Mr.  Chairman,  I  am  not  defending  someone  who  wouldn't  comply 
with  the  law. 

Mr.  Bryant.  That  relates  to  a  situation  where  there  has  been  a 
complaint  and  you  are  in  a  controversy  and  you  are  trying  to  re- 
solve that.  Isn't  that  right? 

Mr.  Chwat.  Yes,  that  is  right.  But  it  just  bothers  me  that  they 
could  go  in  and  copy  and  reproduce  people's  files. 

Mr.  Bryant.  I  think  we  ought  to  examine  this  carefully  in  light 
of  your  concerns.  It  does  say,  though,  at  the  top  that  any  kind  of 
request  along  those  lines,  when  there  is  controversy,  should  be 
structured  in  a  way  to  minimize  the  burden  imposed  consistent 
with  the  need  to  determine  whether  the  person  is  in  compliance. 

Mr.  Chwat.  Mr.  Chairman,  I  served  in  this  body  during  the  Wa- 
tergate era,  1972  to  1979,  so  I  come  from  that  perspective. 

Mr.  Bryant.  Very  well. 

I  would  like  to  thank  the  panel  for  taking  your  valuable  time  and 
coming  today.  Thank  you  very  much. 

Mr.  Bryant.  The  Chair  would  invite  to  the  witness  table  our  sec- 
ond panel  which  consists  of  Thomas  A.  Troyer,  representing  Inde- 
pendent Sector;  Ann  McBride,  senior  vice  president  of  Common 
Cause;  Pamela  Gilbert,  the  director  of  Public  Citizen's  Congress 
Watch;  and  J.  William  Hudson,  the  president  of  the  International 
Association  of  Refrigerated  Warehouses,  representing  the  American 
Society  of  Association  Executives. 

Mr.  Troyer,  we  would  invite  you  to  proceed  first. 

STATEMENT  OF  THOMAS  A.  TROYER,  COUNSEL,  INDEPENDENT 

SECTOR 

Mr.  Troyer.  Thank  you,  Mr.  Chairman. 

I  am  a  member  of  the  law  firm  of  Caplin  &  Drysdale,  and  I  am 
appearing  this  morning  on  behalf  of  Independent  Sector,  both  as 
counsel  of  Independent  Sector  and  as  a  member  of  the  Government 
Relations  Committee  of  Independent  Sector. 

Independent  Sector  is  a  voluntary  coalition  of  over  850  chari- 
table, voluntary,  and  other  organizations  around  the  country  that 
are  interested  in  philanthropy.  I  have  attached  a  copy  of  the  list 
of  the  members  of  Independent  Sector  to  my  prepared  statement 
which  I  submit  for  the  record. 

Independent  Sector  would  like  to  have  some  modifications  made 
in  the  lobby  disclosure  bill  in  order  to  make  it  livable  for  charities. 
I  won't  go  into  detail  about  the  various  modifications,  but,  to  ex- 
plain quickly  the  reasons  why  we  want  those  modifications  made, 
let  me  touch  briefly  on  three  points. 

First,  the  uniquely  restrictive  laws  that  now  apply  to  charities, 
justify,  we  think,  limited  special  treatment  of  charities  under  the 
Lobbying  Disclosure  Act.  The  legislative  history  of  the  act  suggests 
that  the  fundamental  purpose  is  to  compel  public  disclosure  of  con- 
tacts with  Federal  officials  which  seek  to  produce  private  benefit, 
as  was  the  case  in  the  HUD  and  the  Wedtech  situations. 

Access  to  make  those  kinds  of  contacts  is  commonly  most  effec- 
tively derived  by  people  or  organizations  who  are  able  to  partici- 
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pate  in  political  campaigns.  Charities  are  barred  from  both  of  those 
activities.  They  can't  produce  private  benefits.  They  have  to  be  or- 
ganized and  operated  exclusively  for  public  benefit,  and  they  are 
absolutely  precluded  from  any  participation  in  a  political  campaign. 

Second,  since  1976  Congress  has  had  a  very  deliberate  policy  of 
encouraging  charities  to  get  involved  in  the  lobbying  process.  From 
1971  to  1976,  Congress  engaged  in  a  very  careful  process  designed 
to  open  lobbjdng  to  charitable  organizations,  aind  it  resulted  in  the 
enactment  in  1976,  without  opposition  from  either  side  of  the  aisle 
or  on  either  side  of  the  Hill,  of  a  tax  law  which  gives  a  very  care- 
fully devised  definition  of  what  lobbying  is  and  which  allows  char- 
ities to  spend  quite  liberal  parts  of  their  budgets  on  lobbying. 

Now  a  number  of  charities,  a  quite  broad  group  of  charities,  have 
picked  up  that  congressional  invitation  to  lobby  since  1976.  They 
range  from  national  organizations  like  the  American  Cancer  Soci- 
ety and  the  American  Heart  Association  to  local  groups  like  local 
YMCA's,  State  and  local  mental  health  organizations,  and  other 
groups  of  that  sort.  During  17  years  that  these  groups  have  been 
making  use  of  that  1976  law,  the  IRS  has  found  no  abuse  at  all 
of  the  law  by  charities. 

On  those  grounds,  we  think  that  several  amendments,  are  desir- 
able to  make  the  Lobbying  Disclosure  Act  more  livable,  for  char- 
ities. I  have  attached  copies  of  the  six  amendments  that  we  would 
like  to  see  made  in  the  act  and  an  explanation  of  the  reasons  un- 
derlying each  to  my  prepared  statement. 

In  sum,  we  think  because  the  tax  laws  already  preclude  charities 
uniquely  from  the  kinds  of  activities  with  which  the  Lobbying  Dis- 
closure Act  is  most  seriously  concerned  and  because  the  Lobbying 
Disclosure  Act  has  a  definition  that  is  different  from  the  tax  law 
definition,  and  we  recognize  that  efforts  have  been  made  to  bring 
the  two  definitions  closer  together,  we  are  concerned  that  the  dif- 
ference and  the  necessity  of  compl5dng  with  a  new  definition — un- 
derstand it,  teach  it  to  charity  staffs — ^will  deter  charities  from  the 
very  public  policy  activities  that  Congress  since  1976  has  sought  to 
encourage. 

Mr.  Bryant.  Thank  you,  Mr.  Troyer. 

[The  prepared  statement  of  Mr.  Troyer  follows:] 
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statement  by 

THOMAS  A.  TROYER 

Caplin  &  Orysdale 

Washington,  D.C. 

on  H.R.  823 

The  Lobbying  Disclosure  Act  of  1993 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS 
COMMITTEE  ON  THE  JUDICIARY 

Room  2237  Raybum  House  Office  Building 
10:00  a.m.,  March  31,  1993 

My  noma   is  Thomas  Troyer.   I  am  a  member  of  the  law  firm  of 
Caplin  &  Drysdale.   I  represent  a  broad  range  of  charitable  and 
educational  organizations,  and  I  am  the  former  chair  of  the  Exempt 
Organizations  Committee  of  the  American  Bar  Association  Tax  Sec- 
tion.  I  appear  today  as  counsel  to  INDEPENDENT  SECTOR  and  a 
member  of  that  organization's  Government  Relations  Committee.   I 
appreciate  very  much  the  opportunity  to  participate  in  this  hear- 
ing. 

INDEPENDENT  SECTOR  is  a  nonprofit  coalition  of  over  850 
corporate,  foundation  and  voluntary  organization  members  with 
national  interest  and  impact  in  philanthropy  and  voluntary  action. 
The  organization's  mission  is  to  create  a  national  forum  capable 
of  encouraging  the  giving,  volunteering  and  not-for-profit  initia- 
tive that  help  all  of  us  better  serve  people  and  communities.   I 
attach  a  list  of  INDEPENDENT  SECTOR'S  members. 

I  would  like  to  focus  my  comments  today  on  one  specific 
aspect  of  H.R.  823  —  the  application  of  the  legislation  to 
charities.   To  do  that  as  helpfully  as  possible  for  the  Committee, 
I  will  touch  on  three  principal  points:   (1)  the  special  nature  of 
charities  and  the  law  governing  them  as  those  facts  bear  on  the 
purposes  of  H.R.  823;  (2)  the  established  congressional  policy  of 
encouraging  charities  to  participate  in  lobbying  activities  and 
the  character  and  effect  of  the  tax  law  which  embodies  that 
policy;  and  (3)  the  amendments  of  H.R.  823  which  these 
considerations  demonstrate  to  be  desirable. 

UNIQUE  NATURE  OF  CHARITIES  AND  LAWS  GOVERNING  THEM 

The  legislative  history  of  the  Lobbying  Disclosure  Act  sug- 
gests that  the  fundamental  aim  of  the  legislation  is  to  compel 
public  disclosure  of  contacts  with  federal  officials  by 
individuals  or  organizations  which  seek  to  derive  private 
financial  benefit  from  those  contacts.   The  scandals  at  HUD  from 
1981  to  1988  and  the  series  of  abuses  surrounding  the  Wedtech 
Corporation,  cited  in  the  legislative  history  as  archetypal  il- 
lustrations of  the  need  for  the  Act,  are  clear  examples  of 
contacts  with  federal  officials  seeking  just  such  private 
financial  benefit.   Contacts  of  this  sort  almost  invariably  pos- 
sess their  special  capacity  to  produce  the  results  at  which  they 
aim  by  reason  of  the  ability  of  the  individual  or  organization 
making  the  contact  —  quite  permissibly  under  existing  law  —  to 
take  active  part  in  the  political  campaign  process  to  support  the 
federal  official  being  contacted  or  the  Administration  of  which  he 
or  she  is  a  part. 

Charities,  by  their  very  nature  and  by  the  special  federal 
tax  laws  governing  them,  are  barred  from  producing  private 
benefit  —  financial  or  otherwise  —  and  from  participation  in  the 
political  campaign  process.   To  be  entitled  to  tax  exemption  and 
qualification  to  receive  deductible  charitable  contributions,  they 
must  be  established  for  religious,  educational,  or  other 
charitable  purposes  —  all  purposes  which  the  law  has  long 
determined  to  be  of  public,  not  private,  benefit.   To  reinforce 
that  point,  since  its  inception,  the  federal  tax  law  has  specified 
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that  "no  part  of  the  [assets  of  a  qualifying  charity  may  inure)  to 
the  benefit  of  any  private  [party]." 

Moreover,  the  tax  law  has  long  prohibited  charities  from 
participating  in  any  political  campaign  for  or  against  a  candidate 
for  public  office.   That  bar  is  strict  and  absolute.   A  charity 
may  not  contribute  to,  organize,  manage,  or  be  identified  with  a 
Political  Action  Committee.   It  may  not  contribute  to  a  political 
campaign.   It  may  not  endorse  a  candidate  for  political  office. 
It  may  not  in  any  other  way,  directly  or  indirectly,  support  or 
oppose  a  political  candidate's  C2unpaign. 

A  charity  which  violates  any  of  these  rules  loses  its  tax 
exemption  and  qualification  to  receive  deductible  contributions. 
A  charity  which  violates  the  political  prohibition  also  becomes 
subject  to  special  penalty  excise  taxes,  and  the  individuals  who 
manage  the  charity  themselves  become  personally  liable  for  ad- 
ditional penalty  excise  taxes  under  certain  circumstances.   To 
afford  an  additional  safeguard  against  political  campaign  activ- 
ity, the  Internal  Revenue  Code  grants  the  IRS  the  special,  highly 
unusual  power  to  seek  prompt  court  injunctions  against  the 
proscribed  conduct  —  without  awaiting  the  end  of  the  offending 
organization's  tax  year,  as  the  IRS  must  do  in  virtually  every 
other  civil  or  criminal  tax  proceeding. 

Charities,  then,  are  uniquely  and  stringently  prohibited  from 
the  kinds  of  abuse  which  underlie  the  need  for  the  Lobbying 
Disclosure  Act.   INDEPENDENT  SECTOR  is  not  on  that  account  arguing 
that  the  Act  ought  not  apply  to  charities.   It  does,  however, 
contend  that,  where  other  factors  demonstrate  the  desirability  of 
special  and  somewhat  more  limited  treatment  of  charities  under  the 
Act,  these  unique  restrictions  on  charities  justify  that  treat- 
ment. 

CONGRESSIONAL  ENCOURAGEMENT  OF  LOBBYING  BY  CHARITIES 

Congressional  Opening  of  Lobbying  Process  to  Charities 

Recognizing  the  fundamentally  public  nature  of  charities' 
purposes  —  and  their  strict  exclusion  from  any  involvement  in 
political  campaigns  --  Congress  has  since  the  mid-1970 's  squarely 
and  forcefully  encouraged  robust  participation  by  charities  in  the 
development  of  public  policy. 

For  many  years  before  that,  the  tax  law  specified  that  "no 
substantial  part"  of  a  charity's  activities  could  consist  of  at- 
tempting to  influence  legislation.   In  the  late  1960 's,  the  IRS 
attacked  the  exemptions  of  several  charities  because  of  their 
legislative  activities.   Its  attention  drawn  to  the  problem  by  the 
IRS  actions.  Congress  in  1971  began  a  five-year  process  of  reliev- 
ing the  statutory  pressure  and  devising  legislation  which  would 
enable  charities  to  lobby  vigorously.   That  process  culminated  in 
the  1976  enactment  of  legislation  adding  sections  501(h)  and  4911 
to  the  Internal  Revenue  Code  —  provisions  that  prescribe  both  a 
detailed  statutory  definition  of  lobbying  and  clearly  defined,  and 
quite  liberal,  limits  on  the  amount  of  lobbying  which  a  charity 
may  conduct. 

The  legislative  history  is  quite  plain  about  the  purpose  of 
the  Congressional  effort: 

Senator  Nelson: 

o    The  present  law  [that  is,  the  "substantial  part* 

restriction]  effectively  inhibits  a  diverse,  informed, 
and  important  segment  of  our  society  from  presenting  its 
views  either  to  Congress  or  State  and  local  legislative 
bodies,  and  deprives  legislators  of  the  experience  and 
knowledge  of  these  charities.'   119  Cong.  Rec.  5746 
(daily  ed.  February  28,  1973) 
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"These  organizations  represent  the  public  in  many 
important  areas  such  as  health,  education,  and  the 
environment.   These  groups  have  much  information  to 
contribute  and  a  wide  range  of  helpful  experience  that 
could  greatly  assist  the  consideration  and  enactment  of 
this  country's  laws."   119  Cong.  Rec.  5749  (daily  ed. 
February  28,  1973). 


Rep.  Conable: 


o     "The  role  of  the  charities  in  a  pluralistic  society  — 

something  we  are  all  dedicated  to  —  is  constructive  and 
the  charities  should  not  be  muzzled."   119  Cong.  Rec. 
42632  (daily  ed.  December  19,  1973). 

Sen.  Muskie: 

o     "It  makes  no  sense  to  decide  that  these  organizations 

operate  in  the  public  interest  and  grant  them  tax-exempt 
status  and  then  silence  them  when  they  attempt  to  speak 
to  those  who  must  decide  public  policy."   117  Cong.  Rec. 
8517  (daily  ed.  March  30,  1971). 

o     "These  organizations  can  be  a  valuable  source  of 

information;  they  can  broaden  legislators'  understanding 
of  proposed  legislation,  and  they  can  suggest  valuable 
legislative  alternatives."   121  Cong.  Rec.  42028  (daily 
ed.  December  19,  1975). 

Sen.  Dole: 

•     "Charities  can  be  and  should  be  important  sources  of 
information  on  legislative  issues."   121  Cong.  Rec. 
42032  (daily  ed.  December  19,  1975). 

In  1986,  when  the  Treasury  Department  proposed  unduly 
restrictive  regulations  interpreting  the  1976  legislation. 
Congress  promptly  and  forcefully  reaffirmed  its  commitment  to  the 
legislative  goal  of  encouraging  charities'  active  participation  in 
the  lobbying  process.   Seventeen  of  the  20  members  of  the  Senate 
Finance  Committee  joined  in  a  highly  critical  letter  to  the 
Secretary  of  the  Treasury,  strongly  urging  withdrawal  of  the 
regulations.   A  considerable  majority  of  the  members  of  the  Ways 
and  Means  Committee  wrote  the  Secretary  to  the  same  effect.   The 
Chairman  of  the  Ways  and  Means  Committee  wrote  a  separate  letter 
of  his  own  expressing  similarly  grave  concern  about  the  proposed 
regulations.   Treasury  quickly  suspended  its  proposal. 

Treasury  and  the  IRS  then  entered  upon  a  four-year  exercise 
which  resulted  in  the  1990  adoption  of  final  regulations 
fundamentally  faithful  to  Congress'  intent.   The  regulations  are 
long  and  complex,  but  they  provide  detailed  definitions  and  highly 
useful  examples  of  the  various  requirements  of  the  1976  legisla- 
tion. 

Careful  Development  of  1976  Legislation  and  1990  Regulations 

Both  the  1976  tax  statute  and  the  1990  regulations  were 
formulated  in  thoughtful,  deliberate,  measured  processes.   From 
1971  to  1976,  at  least  11  bills  were  introduced  with  the  essential 
objective  of" freeing  charitis»s  from  the  existing  tax  restraint  on 
their  lobbying  activities.   In  1972,  the  Ways  and  Means  Committee 
held  three  full  days  of  hearings  on  the  subject,  receiving 
testimony  from  more  than  100  witnesses.   "Thereafter,  bills  were 
drafted  and  redrafted,  exposed  for  public 'and  Treasury  comment, 
and  redrafted  again.   Additional  hearings  were  held  by  the  full 
Hays  and  Means  Committee  in  1976. 

Carefully  refined  to  resolve  the  concerns  expressed  from 
varying  points  of  view  during  this  process,  the  final  bill  was 
approved  by  the  Ways  and  Means  Committee  in  1976.   It  had  broad 
bipartisan  support.   The  Chairman  of  the  Committee,  its  senior 
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Republican,  Congressman  Barber  Conable,  and  many  other  members  of 
the  Committee  joined  In  co-sponsoring  It,  and  it  was  reported  by 
the  Committee  and  passed  by  the  House  without  a  single  dissenting 
vote.   Forty-three  senators  joined  in  sponsoring  the  Senate 
counterpart  of  the  bill  —  including  Senators  Muskie,  Dole,  Leahy, 
Baker,  and  Stevens.   While  it  was  finally  enacted  as  a  part  of  the 
Tax  Reform  Act  of  1976,  no  objection  to  the  bill  was  raised  either 
in  the  Senate  Finance  Committee  or  on  the  Senate  floor. 

The  1990  Treasury  regulations  which  interpret  and  elaborate 
on  the  legislation  were  developed  in  the  same  careful,  thoughtful, 
and  deliberate  way  as  the  legislation  itself  was.   After  the 
suspension  of  the  1986  proposed  regulations,  fundamentally  revised 
regulations  were  drafted  and  proposed.   Two  sets  of  public  hear- 
ings were  held.   Evolving  drafts  of  the  regulations  were  made 
public  for  comment.   The  Commissioner  of  Internal  Revenue  ap- 
pointed a  special  Exempt  Organization  Advisory  Group  which,  from 
1987  to  1990,  devoted  its  attention  almost  entirely  to  the  regula- 
tions .   Treasury  and  the  IRS  received  a  large  number  of  written 
comments  from  the  public.   As  one  might  expect  from  this 
deliberative  process,  the  final  regulations  adopted  in  1990  both 
adhere  to  the  overriding  Congressional  purpose  of  the  1976 
legislation  and  manifest  a  degree  of  care  and  sophistication  — 
most  importantly,  in  their  definition  of  lobbying  —  rarely  found 
in  tax  or  other  regulations. 

Results  of  1976  Legislation 

From  1976  to  the  present,  with  only  a  temporary  hiatus  while 
the  draconian  1986  proposed  regulations  were  outstanding,  a  broad 
and  diverse  part  of  the  charitable  community  has  accepted  the 
Congressional  invitation  to  participate  in  the  lobbying  process. 
These  charities  range  from  such  well-known  national  organizations 
as  the  American  Heart  Association,  National  Council  on  Aging,  the 
American  Lung  Association,  the  National  Audubon  Society  and  Read- 
ing is  Fundamental  to  a  host  of  less  prominent  groups,  such  as 
local  YMCAs,  Citizens  for  Safe  Drivers,  the  Travellers  Aid 
Society,  the  Society  for  Pediatric  Research,  and  the  Coalition  for 
Persons  with  Disabilities. 

Groups  like  these  have  made  a  great  many  useful  contributions 
to  public  policy  debates  on  a  variety  of  issues.   For  example: 

o    The  American  Council  of  the  Blind  provides  information 
to  policymakers  on  the  impact  of  their  decisions  on 
those  whose  vision  has  been  impaired.   When  Congress 
considered  reduction  of  the  postal  subsidy  supporting 
the  Blind  and  Visually  Handicapped  Mailing  Privilege, 
the  Council  demonstrated  the  effect  of  the  proposed 
reduction  for  those  who  would,  under  it,  be  unable  to 
afford  postage  for  braille  and  recorded  materials. 

o    State  and  local  Mental  Health  Associations  regularly 

provide  Congress  and  other  policymakers  information  on  a 
emerging  needs  for  research  on,  and  treatment  of,  mental 
health  problems . 

o    The  National  Council  on  the  Aging,  in  Its  work  with  the 
Senate  Committee  on  Aging  and  other  federal  officials, 
has  provided  important  assistance  in  creating  the  Senior 
Services  Employment  provision  of  the  Older  Americans  Act 
and  other  matters  within  its  field  of  concern. 

o    Chapters  of  the  American  Cancer  Society  from  all  around 
the  country  regularly  point  up  critical  needs  in  cancer 
research  and  treatment  for  Congress  and  the  Executive 
Branch . 

While  charities  have  made  much  use  of  the  lobbying  latitude 
granted  them  by  1976  legislation,  little  or  no  evidence  of  abuse 
of  that  latitude  has  been  found.   Indeed,  IRS  officials  have 
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repeatedly  and  publicly  stated  their  satisfaction  with  the  1976 
legislation  and  with  the  1990  regulations. 

AMENDMENTS  DESIRABLE  IN  H.R.  823 

As  this  Subcommittee,  and  the  Congress,  now  work  to  apply  the 
Lobbying  Disclosure  Act  to  charities,  it  is  vitally  important  to 
proceed  with  the  same  sensitivity  to  encouraging  charities' 
energetic  participation  in  the  lobbying  process  so  evident  in  the 
congressional  tax  law  actions  beginning  in  1971.   To  assist  you  in 
doing  so,  INDEPENDENT  SECTOR'S  Lobby  Disclosure  Steering  Group  has 
developed  a  set  of  six  proposed  amendments  to  H.R.  823.   A  copy  of 
those  amendments,  and  a  detailed  statement  of  rationale  for  each, 
is  attached.   I  will  confine  my  remarks  here  to  a  brief  discussion 
of  the  most  important  amendments . 

The  Definition  of  "Lobbying."   As  we  have  seen,  charities  are 
already  operating  under  a  detailed  and  carefully  devised  tax  law 
definition  of  lobbying.   H.R.  823  would  require  charities  to 
leaxm,  teach  their  staffs,  and  comply  with  a  second  complex 
definition.   While  similar  in  many  respects,  the  two  definitions 
are  different  in  otners .   For  example: 

o    Under  the  tax  definition,  discussions  of  a  possible 

policy  initiative  become  lobbying  only  when  the  concept 
ripens  into  a  "specific  legislative  proposal."   Under 
H.R.  823,  even  the  earliest  of  general  discussions  ap- 
pear to  constitute  reportable  lobbying. 

o    Under  the  tax  definition,  lobbying  does  not  include 

responding  to  a  written  request  for  technical  assistance 
from  a  committee  or  subcommittee  whether  that  response 
is  provided  in  writing  or,  as  is  often  the  case,  through 
participation  by  charities'  personnel  in  brainstorming 
sessions  with  committee  members  or  their  staffs.   H.R. 
823  excludes  only  a  written  response  from  the  definition 
of  lobbying;  participation  in  oral  give-and-take  discus- 
sions would  be  reportable  as  lobbying. 

o    The  tax  law  definition  encompasses  only  efforts  to 

influence  legislation,  and  does  not  include  efforts  to 
influence  Executive  Branch  decisions.   The  H.R.  823 
definition  includes  both. 

While  INDEPENDENT  SECTOR  acknowledges,  and  appreciates,  the 
effort  already  made  to  reduce  the  burden  of  the  H.R.  823  defini- 
tion by  allowing  charities  to  base  their  lobbying  expenditure 
reports  on  the  tax  law  definition,  the  root  problem  remains. 
Charities  would  still  be  required  to  understand  and  comply  with 
the  Lobbying  Disclosure  Act  definition  to  track  and  report  their 
lobbying  contacts  and  the  issues  on  which  they  lobby. 

To  resolve  the  problem,  it  seems  appropriate  to  take  account 
of  the  unique  legal  constraints  which,  together,  govern  charities 
alone  among  the  individuals  and  organizations  to  which  H.R.  823 
applies.   As  we  have  seen,  charities  are  required  to  serve 
purposes  which  the  law  has  determined  beneficial  to  public,  not 
private,  interests;  the  tax  statute  specifically  precludes  them 
from  affording  any  private  individual  or  organization  financial  or 
other  benefit;  and  they  are  foreclosed  from  any  participation 
whatsoever  in  the  political  campaign  process  by  strict  and 
absolute  rules,  enforced  by  several  tiers  of  severe  sanctions. 

Accordingly,  it  appears  consistent  with  the  aims  of  the  Lob- 
bying Disclosure  Act  to  apply  the  tax  definition  of  lobbying  to 
charities.   Particularly  for  smaller  charities,  that  step  will 
eliminate  the  confusion,  misunderstanding  and  intimidation  of 
complying  with  a  new,  different  and  complex  definition  of  the 
term;  and  It  will  thereby  remove  the  Lobbying  Disclosure  Act's 
quite  likely  deterrent  impact  upon  precisely  those  activities  in 
the  public  policy  arena  which  Congress,  beginning  in  1976,  has  so 
strongly  sought  to  encourage  through  the  tax  laws.   INDEPENDENT 


141 


SECTOR  consequently  reconunends  that  H.R.  823  be  amended  to  allow 
charities  to  base  their  registration  and  reporting  duties  on  the 
tax  definition  of  lobbying. 

The  Definition  of  "Lobbyist.'   For  many  organizations  — 
including  many  local  charities  —  the  obligation  to  register  under 
H.R.  823  will  turn  on  whether  they  have  any  employees  who 
constitute  "lobbyists"  under  the  Act.   Unfortunately,  the  Act's 
definition  of  "lobbyist"  is  highly  subjective,  encompassing  any 
employee  engaged  in  lobbying  contacts  "other  than  an  individual 
whose  lobbying  activities  are  only  incidental  to,  and  are  not  a 
significant  part  of,  [the  employee's]  services." 

INDEPENDENT  SECTOR  believes  that  it  is  important  to  clarify 
this  standard  by  providing  an  objective  test  for  determining  when 
an  employee  becomes  a  lobbyist. 

Accordingly,  INDEPENDENT  SECTOR  recommends  that  H.R.  823  be 
amended  to  provide  a  bright  line  test  under  which  lobbying 
contacts  will  be  treated  as  incidental  and  not  significant  if  an 
employee  devotes  less  than  10  percent  of  his  or  her  time  to  them. 

The  Expenditure  Threshold.   Subjecting  the  very  many  local 
charities  engaged  in  lobbying  to  H.R.  823 's  registration  and 
reporting  requirements  would  have  a  profound  deterrent  effect  on 
their  participation  in  the  public  policy  process.   To  avoid  this 
highly  undesirable  result,  INDEPENDENT  SECTOR  recommends  increas- 
ing the  semi-annual  expenditure  threshold  from  $1,000  to  $10,000. 

The  Administering  Agency.   By  assigning  responsibility  for 
regulation  of  lobbying  disclosure  to  the  Justice  Department, 
Congress  risks  sending  a  signal  precisely  opposite  to  that  which 
it  has  been  sending  charities  from  1976  to  the  present  —  that 
lobbying  has  become  a  suspect  activity  which  must  be  overseen  by 
the  federal  government's  principal  law  enforcement  agency. 
INDEPENDENT  SECTOR  believes  it  would  be  far  more  appropriate  to 
assign  administrative  responsibility  for  the  Act  to  the  Office  of 
Government  Ethics . 

CONCLUSION 

The  fundamental,  compelling  objective  of  the  1976  tax  law  is, 
within  carefully  defined  parameters,  to  encourage  vigorous 
participation  by  charities  in  the  lobbying  process.   The  law 
achieves  that  objective  when  it  frees  a  large  national  charity  to 
participate  in  a  significant  national  issue.   More  commonly,  it 
achieves  that  end  when  it  frees  state  and  local  charities  to 
present  their  views  to  federal  officials.   The  public  policy  work 
of  the  American  Cancer  Society  is  highly  important.   The  work  of  a 
Texas  charity  promoting  the  arts  is  also  important.   So,  too,  is 
that  of  a  Massachusetts  Mental  Health  Association  or  a  Kansas 
YMCA,  a  California  or  Ohio  United  Way,  a  North  Carolina  or 
Pennsylvania  Junior  League,  or  a  Minnesota,  South  Carolina,  or 
Virginia  charity  for  the  handicapped. 

Indeed,  these  groups  and  their  work  are  more  than  important. 
They  are  an  essential  part  of  the  functioning  of  our  democracy. 
In  permitting  such  charities  broad  access  to  federal  officials, 
the  1976  tax  law  performs  a  function  of  vital  significance  to  the 
workings  of  our  democratic  process.   The  Lobbying  Disclosure  Act 
should  be  appropriately  amended  so  that  it  does  not  impede  or 
deter  this  critical  work  of  our  charitable  community. 
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PROPOSED  AMENDMENTS  TO  S.349 
THE  LOBBYING  DISCLOSURE  ACT  OF  1993 

Conforming  the  S.349  definitions  of  ■lobbying  activities'  and 
"lobbying  contacts'  to  the  Internal  Revenue  Code  definition 
of  'influencing  legislation'  for  purposes  of  the  application 
of  S.349  to  organizations  exempt  from  tax  under  sections 
501fcW3\  and  fcW4^  of  the  Internal  Revenue  Code. 

(a)  Amend  paragraph  (8)  of  section  3  by  inserting  "(A)"  im- 
mediately before  the  beginning  of  the  first  sentence,  and  by 
adding  the  following  new  subparagraph  at  the  end  of  the  final 
sentence: 

"(B)  In  the  case  of  organizations  exempt  from 
taxation  under  sections  501(c)(3)  and  501(c)(4)  of 
the  Internal  Revenue  Code,  "lobbying  activities" 
shall  include  all  activities,  and  only  such 
activities,  that  constitute  "influencing  legisla- 
tion" with  respect  to  federal  legislation  within 
the  meaning  of  section  4911(d)  of  the  Internal 
Revenue  Code . " 

(b)  Amend  paragraph  (9)  of  section  3  by  redesignating 
paragraph  (B)  as  paragraph  (C)  and  inserting  immediately 
after  paragraph  (A)  the  following  new  paragraph: 

"(B)  In  the  case  of  organizations  exempt  from 
taxation  under  sections  501(c)(3)  and  501(c)(4)  of 
the  Internal  Revenue  Code,  "lobbying  contacts" 
shall  not  include  any  activities  that  do  not 
constitute  "influencing  legislation"  within  the 
meaning  of  section  4911(d)  of  the  Internal  Revenue 
Code .  " 


Clarifying  the  incidental  activity  exclusion  from  the  defini- 
tion of  lobbyist  for  employees  lobbying  directly  on  behalf  of 
their  employer. 

Amend  paragraph  (10)  of  section  3  by  inserting  '(A)"  im- 
mediately before  the  beginning  of  the  sentence,  and  by  adding 
the  following  new  subparagraph  at  the  end  of  the  sentence: 

"(B)   In  the  case  of  an  employee  conducting  lobby- 
ing activities  directly  on  behalf  of  his  employer 
(that  is,  where  the  employer  is  also  the  'client' 
within  the  meaning  of  section  3(2)),  the  employee's 
lobbying  activities  shall  be  treated  as  'incidental 
to"  and  'not  a  significant  part  of  the  employee's 
services  if  the  employee  devotes  less  than  10 
percent  of  his  time  to  lobbying  activities. 

Increasing  the  «»«»mi -annual  expenditure  threshold  from  SI. 000 
to  SIO.OOO. 

Amend  paragraph  (2)  of  subsection  4(a)  by  deleting  "$1,000" 
and  inserting  in  place  thereof  "$10,000". 
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Bstablishino  the  Office  of  Lobbying  Registration  and  Piiblic 
Disclosure  within  the  Office  of  Government  Ethics  rather  than 
the  Department  of  Justice. 

(a)  Amend  paragraph  (1)  of  subsection  6(a)  by  deleting 
"Department  of  Justice"  and  substituting  in  place  thereof 
"Office  of  Government  Ethics". 

(b)  Amend  paragraph  (2)  of  subsection  6 (a)  by  deleting 
"Department  of  Justice"  and  substituting  in  place  thereof 
"Office  of  Government  Ethics". 


Extending  the  filing  deadline  for  initial  registrations  and 
semi-annual  reports  from  30  to  90  davs . 

(a)  Amend  paragraph  (1)  of  subsection  4(a)  by  deleting  "30" 
and  inserting  in  place  thereof  "90". 

(b)  Amend  subsection  (a)  of  section  (5)  by  deleting  "30"  and 
inserting  in  place  therefor  "90". 

Eliminating  the  reguirement  that  semi-annual  reports  include 
an  amendment  of  the  description  in  the  initial  registration 
statement  as  to  the  general  issue  areas  and  specific  issues 
with  respect  to  vrtiich  the  registrant  has  lobbied  or  expects 
to  lobbv . 

Amend  paragraph  (1)  of  subsection  5(b)  by  inserting,  im- 
mediately after  the  word  "registration",  and  before  the  semi- 
colon, the  phrase  "with  respect  to  the  requirements  of 
paragraphs  (1)  through  (4)  of  subsection  4(b)". 
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RATIOMALE  FOR 
PROPOSED  AMEHDM^WTS  TO  S.:^4^ 


1.    Confomino  the  S.349  definitions  of  •  lobbying  activities'  and 
'lobbying  contacts*  to  the  Internal  Revenue  Code  definition 
of  "influencing  legislation'  for  purposes  of  the  application 
of  S.349  to  organizations  exempt  from  tax  under  sections 
SOlfcWB^  and  50ircW4)  of  the  Internal  Revenue  Code. 

Problem:   In  1976,  Congress  established  detailed  rules  governing 
the  lobbying  activities  of  organizations  exempt  from  tax  under 
section  501(c)(3).   These  rules,  codified  in  sections  501(h)  and 
4911  of  the  Internal  Revenue  Code,  include  a  detailed  statutory 
definition  of  "influencing  legislation,"  contained  in  section 
4911(d).   In  1990,  the  Treasury  issued  40  pages  of  regulations 
interpreting  these  statutory  provisions  —  regulations  charities 
must  understand  in  order  to  comply  with  the  tax  law  restrictions 
on  lobbying. 

S.349  would  require  charities  to  understand  and  comply  with  a 
second  complex  definition  of  lobbying.   While  simili*r  in  many 
respects,  the  two  definitions  are  substantially  different  in  oth- 
ers.  For  example,  while  the  tax  law  definition  includes  all 
grassroots  lobbying  with  respect  to  federal  legislation,  S.349 
includes  only  grassroots  lobbying  "in  direct  support  of  [direct] 
lobbying  contacts."   On  the  other  hand,  unlike  the  S.349  defini- 
tion, the  tax  law  definition  does  not  include  efforts  to  influence 
executive  branch  decisions.   Finally,  while  both  the  tax  law 
definition  and  S.349  provide  lists  of  exclusions  from  the  defini- 
tion of  lobbying,  these  lists,  while  overlapping,  are  not  the 
same. 

Charities  have  already  committed  substantial  time  and  resources  to 
establishing  record-keeping  and  reporting  systems  to  track  the 
information  required  to  comply  with  the  tax  law  rules.   Forcing 
them  to  understand  a  second,  complex,  and  conflicting  definition 
would  be  quite  burdensome,  and,  as  a  practical  matter  would  be  a 
significant  deterrent  to  lobbying  by  many  charities. 

While  S.349  makes  some  effort  to  reduce  the  burden  of  imposing  a 
second  definition  of  lobbying  on  charities,  the  root  problem 
remains.   For  example,  while  S.349  permits  charities  to  use  the 
tax  definition  in  calculating  lobbying  expenditures  to  be  reported 
under  the  Act,  charities  would  still  be  required  to  track,  and 
report,  all  contacts  with  executive  branch  officials. 

The  supporters  of  S.349  have  failed  to  demonstrate  any  compelling 
public  need  to  justify  the  substantial  burden  —  and  chilling  ef- 
fect —  inherent  in  requiring  charities  to  understand  and  comply 
with  a  second  definition  of  lobbying. 

Effect  of  proposed  ««fnonrtin«»ni- »   The  proposed  amendment  eliminates 
the  problem  by  conforming,  for  purposes  of  their  application  to 
charities,  the  S.349  definitions  of  'lobbying  activities"  and 
"lobbying  contacts"  to  the  Internal  Revenue  Code  definition  of 
"influencing  legislation."   Further,  because  many  charities  have 
section  501(c)(4)  affiliates  which  engage  in  substantial  lobbying 
activity,  it  is  appropriate,  in  the  interest  of  uniformity,  to 
apply  the  tax  law  definition  to  section  501(c)(4)  organizations  as 
well . 
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2.  Clarlfvino  the  incidental  activity  exclusion  form  the  defini- 
tion of  lobbyist  for  employees  lobbying  directly  on  behalf  of 
their  employer. 

Problem.   For  many  organizations  —  including  many  local  charities 
—  the  issue  of  whether  they  would  be  obligated  to  register  under 
S.  349  will  turn  on  whether  they  have  any  employees  who  qualify  as 
"lobbyists"  under  the  Act.   Unfortunately,  the  Act's  definition  of 
"lobbyist"  is  highly  subjective,  and  provides  that  the  term  "lob- 
byist" includes  an  employee  whose  activities  include  lobbying 
contacts  "other  than  an  individual  whose  lobbying  activities  are 
only  incidental  to,  and  are  not  a  significant  part  of,  the  [the 
employee's]  services."   The  Act  provides  no  standard  for  determin- 
ing when  an  employee's  lobbying  activities  cease  to  be 
"incidental"  and  become  "significant". 

Effect  of  proposed  amendment.   The  proposed  amendment  alleviates 
this  problem  by  establishing  a  bright  line  test  which  provides 
that  an  employee's  lobbying  activities  will  be  treated  as 
incidental  and  not  significant  if  the  employee  devotes  less  than 
10  percent  of  his  time  to  lobbying  activities. 

3.  Increasing  the  semi-annual  expenditure  threshold  from  SI. OOP 
to  SIO.OOO. 

Problem;   As  introduced,  S.349  exempts  organizations  from 
registration  and  reporting  provided  that  the  organization's  lobby- 
ing expenditures  do  not  equal  or  exceed  $1,000  in  a  six  month 
period.   This  low  expenditure  threshold  could  inappropriately 
subject  many  local  charities  to  the  Act's  registration  and  report- 
ing requirements . 

Effect  of  proipftB*^  ^"»endment;  The  proposed  amendment  would 
substantially  alleviate  this  problem  by  establishing  a  more 
realistic  expenditure  threshold. 

4 .  Establishing  the  Office  of  Lobbying  Registration  and  Public 
Disclosure  within  the  Office  of  Government  Ethics  rather  than 
the  Department  of  Justice. 

Problem.   Assigning  responsibility  for  oversight  of  a 
constitutionally  protected  activity  to  a  law  enforcement  agency  is 
without  precedent,  and  would  create  serious  risk  of  inappropriate 
regulation  and  restriction  of  lobbying  activities. 

Effect  of  proposed  amendment.  The  proposed  amendment  transfers 
authority  for  administering  the  Act  to  the  Office  of  Government 
Ethics. 


5.    Extending  the  filing  deadline  for  initial  registrations  and 
semi-annual  reports  from  30  to  90  days. 

Problem.   Many  organizations,  particularly  large,  decentralized 
organizations  with  numerous  branch  offices,  will  have  difficulty 
collecting  and  compiling  data  on  branch  office  lobbying  activities 
within  the  30  day  reporting  periods  provided  by  S.349. 

Effect  of  proposed  amendment.   The  proposed  amendment  establishes 
a  more  reasonable  90  day  filing  period  for  both  the  initial 
registration  statement  and  the  semi-annual  reports. 
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6.    Eliminating  the  requirement  that  semi-annual  reports  include 
an  amendment  of  the  description  in  the  initial  registration 
statement  as  to  the  general  issue  areas  and  specific  issues 
with  respect  to  which  the  registrant  has  lobbied  or  expects 
to  lobby. 

Problem.   As  currently  drafted,  section  5(b)  not  only  requires 
that  semi-annual  reports  include  a  list  of  specific  issues  upon 
which  the  registrant  has  engaged  in  significant  lobbying  during 
the  filing  period  (section  5(2) (A)),  but  also  a  highly  redundant 
"updating"  of  the  statement  required  in  the  initial  registration 
(section  4(b)(5)),  as  to  the  general  issue  areas  and  specific  is- 
sues on  which  the  registrant  expects  to  lobby. 

Effect  of  proposed  amendment.   The  proposed  amendment  makes  clear 
that  the  semi-annual  report  does  not  need  to  include  an  updating 
of  the  registration  statement's  initial  description  of  the  general 
areas  and  specific  issues  on  which  the  registrant  has  lobbied  or 
plans  to  lobby.   The  proposed  amendment  would  not  affect  the 
requirement  that  the  semi-annual  report  include  a  list  of  the 
specific  issues  on  which  the  registrant  has  lobbied  during  the 
reporting  period. 
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03/29/93  INDEPENDENT  SECTOR  VOTING  MEMBERS 


AAFRC  Trust  for  Philanthropy 

AASK  America  Adopt  a  Special  Kid 

ACCESS:  Networking  in  the  Public  Interest 

Accountants  for  the  Public  Interest 

The  Advertising  Council 

Advocacy  Institute 

Aetna  Foundation 

Affiliated  Leadership  League  of  and  for  the  Blind  of  America 

African  Wildlife  Foundation 

Aga  Khan  Foundation  U.S.A. 

Agricultural  Educational  Fouixlaiion  (AEF) 

Aid  Association  for  Lutherans 

Aid  to  Artisans 

Alcoa  Foundation 

Horatio  Alger  Association  of  Distinguished  Americans 

Alliance  for  International  Educational  and  Cultural  Exchange 

Allied-Signal  Foundation 

Alzheimer's  Association 

America  the  Beautiful  Fund 

America's  Development  Foundation 

American  Arts  Alliance 

American  Association  for  Higher  Educatioii 

American  Association  for  Museum  Volunteers 

American  Association  for  Respiratory  Care 

American  Association  for  the  Advancement  of  Science 

American  Association  of  Colleges  of  Nursing 

American  Association  of  Collegiate  Regisuars  &  Admissions  Officers 

American  Association  of  Community  Colleges 

American  Association  of  Fund-Raising  Counsel 

American  Association  of  Museums 

American  Association  of  University  Women 

American  Autoimmune  Related  Diseases  Association 

American  Cancer  Society 

American  Committee  on  Africa 

American  Council  for  the  Arts 

American  Council  of  Learned  Societies 

American  Council  on  Alcoholism 

American  Council  on  Education 

American  Craft  Council 

American  Diabetes  Association 

American  Ditchley  Foundation 

American  Express  Foundation 

American  Farmland  Trust 

American  Fisheries  Society 

American  Foundation  for  AIDS  Research 

American  Foundation  for  the  Blind 

American  Fund  for  Dental  Health 

American  Hean  Association 

American  Humane  Association 

American  Humanics 

American  Indian  College  Fund 

American  Indian  Graduate  Center 

American  Institute  for  Cancer  Research 

American  Leadership  Forum 

American  Library  Association 

American  Lung  Association 

American  Museum  of  Natural  History 

American  ORT  Federation 

American  Public  Radio 

American  Red  Cross 

American  Refugee  Committee 

American  Soci^  Health  Association 

American  Solar  Energy  Society 

American  Stock  Exchange 

American  Symphony  Orchestra  League 

American  Wildlands 

Americans  for  Indian  Opportunity 

Amigos  de  las  Americas 

Amoco  Foundation 

Amyotrophic  Lateral  Sclerosis  Association  (ALS) 

AON  Corporation 

APPA:  The  Association  of  Higher  Education  Facilities  Officers 

Apple  Computer 

The  Arc  of  the  United  States 
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Area  Foundation 

ARCO  Chemical  Company 

ARCO  FoundatiOD 

ARCS  FouDdatioD 

Arizona  Commumty  Foundation  «.  „  ■     .       i^i«„ 

ARNOVA-Assocauon  for  Research  on  Nonprofit  Organizations  &  Voluntary  Aaion 

ARROW 

Anhritis  Foundation 

Am  &  Business  Council 

Aspen  iostituie 

The  ASPIRA  Association 

Associated  Grantmakers  of  Massachusetts 

Association  for  Healthcare  Philanthropy 

Association  for  Volunteer  Administration  nTc\ 

Association  of  Advanced  Rabbmical  &  Talmudic  Schools  (AARTS) 

Association  of  America's  Public  Television  Stations 

Association  of  American  Universities 

Association  of  American  University  Presses 

Association  of  An  Museum  Directors 

Association  of  Black  Foundation  Executives 

Association  of  Catholic  Colleges  and  Universities 

Association  of  Episcopal  Colleges 

Association  of  Governing  Boards  of  Universities  and  Colleges 

Association  of  Hispanic  Aru 

Association  of  Jesuit  Colleges  and  Universities 

Association  of  Junior  Leagues  International 

Association  of  Lutheran  Development  Executives 

Association  of  Performmg  Arts  Presenters 

Association  of  Science  Technology  Centers 

AT&T  Foundation 

Atlantic  Foundation  of  New  York 

Mary  Reynolds  Babcock  Foundation 

Ball  Brothers  Foundation 

Association  of  Baltimore  Area  Grantmakers 

Banle  Creek  Community  Foundation 

The  Bauman  Foundation 

BellSouth  Corporation 

Benton  Foundation 

Alfred  Bersted  Foundation 
The  BEST  Foundation 

Beverly  Foundation 

Big  Brothers/Big  Sisters  of  America 

Bing  Fund  Corp. 

Blandin  Foundation 

Boeing  Company 

Borden  Foundation 

Boston  College,  Social  Welfare  Research  Instinite 

Boston  Foundation 

Boy  Scouts  of  America 

Boys  and  Girls  Clubs  of  America 

Ono  Bremer  Foundation 

Bridgeport  Area  Foundation 

Bristol-Myers  Squibb  Foundation 

Brother's  Brother  Foundation 

Burlinguin  Resources  Foundation 

Edyth  Bush  Charitable  Foundation 

The  Bush  Foundation 

The  Business  Enterprise  Trust 

Patrick  and  Aimee  Butler  Foundation 

California  Association  of  Nonprofits 

California  Community  Foundation 

Camp  Fire 

Cancer  Care 

CARE 

Carnegie  Corporation  of  New  York 

The  Annie  E.  Casey  Foundation 

Catalyst 

Caterpillar  Foundation 

Catholic  Charities  USA 

CBS 

Center  for  Applied  Linguistics 

Center  for  Citizen  Initiatives 

Center  for  Corporate  Public  Involvement 

Center  for  Creative  Leadership 
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CcDter  for  Creative  Management 

Center  for  Foreign  iouniaJisB 

Center  for  Non-Profit  Corporations 

Center  for  Nonprofit  Organization  Leadership  at  Regis  College 

Center  for  Policy  AJternatrves 

Center  for  Research  in  Ambulatory  Health  Care  Administration 

Center  for  the  Study  of  the  Presidency 

Center  for  Women  Policy  Studies 

Center  to  Prevent  Handgun  Violence 

Challenger  Center  for  Space  Science  Education 

Champion  Iniematioaal  Corporation 

Chase  Manbatun  BanJc,  N.A. 

The  Chevron  Compames 

The  Chicago  Community  Trust 

Chicago  Tribune  Foundation 

Child  Care  Action  Campaign 

Child  Welfare  League  of  America 

Children's  Aid  International 

Children's  Fund  of  Connecticut 

Children's  Hospice  International 

Chorus  America  (APVE) 

Christian  Blind  Mission  International 

Christian  Church  Foundation 

Christian  Management  Association 

Christmas  in  April  USA 

Chrysler  Corporation  Fund 

Church  Women  United 

Citibank 

Citizens'  Scholarship  Foundation  of  America 

Edna  McConnell  Clark  Foundation 

The  Cleveland  Foundation 

Close  Up  Foundation 

The  Coca-Cola  Company 

CODEL  -  Coordination  In  Development 

College  and  University  Personnel  Association 

College  Board 

Colonial  Williamsburg  Foundation 

Colorado  Association  of  Nonprofit  Organizations 

The  Colorado  Trust 

Columbia  Foundation 

Columbus  Foundation 

Combined  Health  Appeal  of  America 

Comerica  incorporated 

Commonwealth  Fund 

Communications  Consortium 

Compeer 

Compton  Foundatioo 

Conference  of  National  Park  Cooperating  Associations 

Conference  of  Southwest  Foundations 

Congress  of  National  Black  Churches 

The  Conservation  Fund 

Conservation  International 

Consortium  of  Endowed  Episcopal  Parishes 

Continental  Corporation  Foundation 

Coordinating  Council  for  Foundations 

Coon  Brewing  Company 

Coming  Incorporated  Foundatioa 

Coro/Eastem  Center 

Corporate  Citizen 

Corporation  for  Enterprise  Development 

Council  for  Advancement  and  Support  of  Education 

Council  for  American  Private  Education 

Council  for  Basic  Education 

Council  for  Community-Based  Development 

Council  of  Better  Business  Bureaus/Philanthropic  Advisory  Service 

Council  of  Energy  Resource  Tribes 

Council  of  IlliDois  Nonprofit  Organizations  (CINO) 

Council  of  Independent  Colleges 

Council  of  Jewish  Federations 

Council  of  Michigan  Foundations 

Council  on  Economic  Priorities 

Council  on  Foundations 

Council  on  International  and  Public  Affairs 

Cowles  Media  Corepany/Cowles  Media  Foundation 
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CPC  International 

Cystic  Fibrosis  Fouodatioo 

Dade  Commuiuty  Foundation 

Charles  A.  Dana  Foundation 

Dance/USA 

Dayton  Hudson  Foundation 

Deafness  Research  Foundation 

Delta  Waterfowl  Foundatioo 

Denver  Foundation 

Design  Industries  Foundation  for  AIDS 

Direct  Relief  International 

Geraldine  R.  Dodge  Foundation 

Dole  Foundation  tor  Employment  of  People  with  Disabilities 

Caylord  and  Dorothy  Donnelley  Foundation 

R.R.  Donnelley  &  Sons  Co. 

Donors  Forum  of  Chicago 

Donors  Forum  of  Ohio 

Donors  Forum  of  Wisconsin 

The  Dow  Chemical  Company 

Joseph  Drown  Foundation 

Peter  F.  Drucker  Foundation  for  Nonprofit  Management 

The  Duke  Endowment 

DuPont 

The  Durfee  Foundation 

Dyson  Foundation 

Earth  Share 

Eastman  Kodak  Company 

Eaton  Corporation 

Ecolab 

Economic  Education  for  Clergy 

Ecumenical  Center  for  Stewardship  Studies 

Education  Commission  of  the  States 

EDUCOM  -  Interuniversity  Communications  Council 

El  Pomar  Foundation 

Elderhostel 

Elderworks 

Enterprise  Foundation 

Environmental  Defense  Fund 

Environmental  Law  Institute 

Environmental  Support  Center 

Epilepsy  Foundation  of  America 

The  Equitable  Foundation 

Evangelical  Council  for  Financial  Accountability  (ECFA) 

Evangelical  Lutheran  Church  in  America 

Exxon  Corporation 

Maurice  Falk  Medical  Fund 

Family  Service  America 

Fannie  Mae  Foundation 

Federation  of  Parents  and  Friends  of  Lesbians  and  Gays 

Federation  of  State  Humanities  Councils 

First  Nations  Development  Institute 

First  Nonprorit  Trust 

Father  Flanagan's  Boys'  Home 

Fleishhacker  Foundation 

Florida  Association  of  Nonprofit  Organizations 

The  Ford  Foundation 

Ford  Motor  Company  Fund 

Henry  Ford  Museum  and  Greenfield  Village 

Foreign  Policy  Association 

Forty  Plus  Educational  Center 

The  Foundation  Center 

Foundation  for  Advancements  in  Science  and  Education 

Foundation  for  Exceptional  Children 

Foundation  for  Global  Community 

Foundation  for  Physical  Therapy 

Foundation  for  the  Carolinas 

Foundation  for  the  National  Capital  Region 

Foundation  for  the  Peoples  of  the  SouUi  Pacific 

The  Freedom  Forum 

The  Fresh  Air  Fund 

Frey  Foundation 

Friends  of  the  National  Library  of  Medicine 

The  Fuller  Foundation 

H.B.  Fuller  Company 
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The  Fund  for  Dance 

The  Fund  for  New  Jersey 

Fund  for  Theological  Education 

GE  Foundation 

GenCorp  Foundation 

General  Board  of  Global  Ministries,  The  United  Methodist  Church 

General  Conference  of  Seventh-day  Adventists 

General  Mills  Foundation 

General  Service  Foundation 

The  Wallace  Alexander  Gerbode  Foundation 

J.  Paul  Getty  Trust 

Gifts  io  Kind  America 

Irving  S.  Gilmore  Foundation 

Giraffe  Project 

Girl  Scouts  of  the  U.S.A. 

Girls  Incorporated 

Global  Fund  for  Women 

Richard  &  Rhoda  Goldman  Fund 

Morris  Goldseker  Foundation  of  Maryland 

Goodwill  Industries  of  America 

Goodyear  Tire  &  Rubber  Company 

Edwin  Gould  Foundation  for  Children 

Grand  Metropolitan  Food  Sector  Foundation 

Grand  Rapids  Foundation 

Granimakers  in  Health 

Great  Lakes  Bancorp 

Lucile  &  Robert  H.  Gries  Charity  Fund 

Grotto  Foundation 

GTE  Foundation 

George  Gund  Foundation 

Alan  Guttmacher  Institute 

Miriam  and  Peter  Haas  Fund 

Walter  and  Elise  Haas  Fund 

Evelyn  and  Walter  Haas,  Jr.  Fund 

Habitat  for  Humanity  International 

Hallmark  Corporate  Foundation 

Luke  B.  Hancock  Foundation 

Mary  W.  Harrlman  Foundation 

Hams  Bank  Foundation 

Hartford  Foundation  for  Public  Giving 

Hartford  Insurance  Group  Foundation 

Hastings  Center 

Hawaii  Community  Foundation 

Charles  Hayden  Foundation 

Edward  W.  Hazen  Foundation 

Healing  Community 

William  Randolph  Hearst  Foundations 

The  William  and  Flora  Hewlett  Foundation 

High/Scope  Educational  Research  Foundation 

Hillhaven  Foundation 

Conrad  N.  Hilton  Foundation 

Hispanic  Association  on  Corporate  Responsibility 

Hispanic  Policy  Development  Project 

Hispanics  in  Philanthropy 

Hitachi  Foundation 

Hoblltzelle  Foundation 

Hoffmann- La  Roche  Foundation 

Hogg  Foundation  for  Mental  Health 

Honeywell  Foundation 

The  Hospital  for  Special  Surgery 

Hostelling  International  American  Youth  Hostels 

Hudson-Webber  Foundation 

The  Huffy  Foundation 

Human  Life  International 

Hunt  Foundation 

Huntington's  Disease  Society  of  America 

Hyams  Foundation 

IBM  Corporation 

Illinois  Association  of  Nonprofit  Organizations 

IMCERA  Group 

IMPACT  II 

Independent  Charities  of  America 

Independent  Research  Libraries  AisociatioD 

Indiana  Donors  Alliance 
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Tbe  ladiana  Univenity  Center  on  Philamhropy 

Indochina  Resource  Action  Center  (IRAQ 

Institute  for  Educationai  Leadership 

Institute  for  the  Future 

Institute  for  Women's  Policy  Research 

Institute  of  Current  World  Affairs 

Intel  Foundation 

InterActiOD  (American  Council  for  Voluntary  International  Action) 

Interlochen  Center  for  the  Arts 

International  Aid 

International  Alliance  of  Executive  and  Professional  Women 

Iniemational  Alliance  of  First  Night  Celebrations 

loiemational  Association  of  Psychosocial  Rehabilitation  Services 

International  Center  for  the  Disabled 

International  Child  Health  Foundation 

International  Christian  Youth  Exchange 

International  Development  Conference 

International  Executive  Service  Corps 

International  Paper  Company  Fousdation 

International  Primate  ProtectioD  League 

InternaiK>Dal  Women's  Health  Coalition 

The  James  Irvine  Foundation 

Ittleson  Foundation 

JCC  Association  of  North  America 

Jerome  Foundation 
The  Jewett  Foundation 

JM  Foundation 

Johnson  &  Johnson 

The  Johnson  Fouixlation 

Walter  S.  Johnson  Foundation 

Christian  A.  Johnson  Endeavor  Foundation 

Roben  Wood  Johnson  Foundation 

Joint  Action  in  Community  Service  (JACS) 

Joint  Center  for  Political  and  Economic  Studies 

Josephson  Institute  of  Ethics 

Jostens  Foundation 

The  Joyce  Foumktion 

JSJ  Foundation 

Alexander  Julian  Foundation 

Junior  Achievement 

Junior  Engineering  Technical  Society  (JETS) 

Henry  J.  Kaiser  Family  Foundation 

Kaman  Corporation 

Kansas  Association  of  Nonprofit  Organizations 

Ewing  Marion  Kauffman  Foundation 

W.K.  Kellogg  Foundation 

Hams  and  Eliza  Kempner  Fund 

Charles  F.  Kettering  Foundation 

Kids  Voting  USA 

Carl  B.  &  Florence  E.  King  Foundation 

Kmart  Corporation 

John  S.  and  James  L.  Knight  Foundation 

Kosciuszko  Foundation 

KPMG  Peat  Marwicic 

The  Kresge  Foundation 

Samuel  H.  Kress  Foundation 

Albert  Kunstadter  Family  Foundation 

Land  Stewardship  Project 

Land  Trust  Alliance 

Laubacfa  Literacy  Action 

Laurel  Foundation 

Lawyers'  Committee  for  Civil  Rights  Under  Law 

Leadership  America 

League  of  Women  Voten 

Sara  Lee  Foundation 

Leukemia  Society  of  America 

Lilly  Endowment 

Eli  Lilly  and  Company 

Lincoln  Filene  Center 

Literacy  Volunteers  of  America 

Local  Initiatives  Suppon  Corporation 

The  Comtnunity  Foundation  of  Greater  Lorain  County 

Los  Angeles  Women's  Foundation 

Lubrizol  Foundation 


' 
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George  Lucas  Educational  FouodatioD 

Lupiu  Foundaiion 

Lutheran  Brotherbood  Foundaiion 

J.  Roderidc  MacAnhur  Foundation 

John  D.  and  Catherine  T.  MacAnhur  Foundation 

Make-A-Wish  Foundation  of  America 

Mandel  Center  for  Nonprofit  Organizations  at  Case  Western  Reserve  Unrversity 

March  for  Life  Education  &  Defense  Fund 

March  of  Dimes  Birth  Defects  Foundation 

Marin  Conunumty  Foundation 

John  and  Mary  R.  Marlde  Foundation 

Marsh  &.  McLennan  Companies 

Maryland  Association  of  Nonprofit  Organizations 

MATHCOUNTS/NSPE  Education  Foundation 

Matsushita  Electric  Corporation  of  America 

Mayo  Foundation 

McAuley  Housing  Fund 

McConnell  Foundation 

McCormick  Tribune  Foundatioo 

McGregor  Fund 

McKesson  Foundation 

McKinley  Associates 

McKnight  Foundation 

The  Meadows  Foundation 

Medical  Education  for  South  African  Blacks 

Medina  Foundation 

Richard  King  Mellon  Foundation 

Memorial  Sloan-Kettering  Cancer  Center 

Community  Foundation  of  Greater  Memphis 

The  Menninger  Foundation 

The  John  Merck  Fund 

Mercy  Medical  Airlift 

Merrill  Lynch  &.  Co.  Foundation 

Metropolitan  Association  for  Philanthropy 

Metropoliian  Atlanta  Community  Foundation 

Metropolitan  Life  Foundation 

Metropolitan  Museum  of  Art 

Mexican  American  Legal  Defense  and  Educational  Fund 

Eugene  and  Agnes  E.  Meyer  Foundation 

Michigan  Nonprofit  Forum 

Midwest  Center  for  Nonprofit  Leadership  L.P.  Cookingham  Institute 

Miles  Inc.  Foundation 

John  Milton  Society  for  the  Blind 

Milwaukee  Foundation 

The  Minneapolis  Foundation 

Minnesou  Council  of  Nonprofits 

Minnesou  Mutual  Foundation 

Mobil  Foundation 

The  Mobile  Coramuoity  Foundation 

Monsanto  Fund 

Mothers  Against  Drunk  Driving 

Stewart  R.  Moa  Charitable  Trust 

Charles  Stewart  Mott  Foundation 

Muscular  Dystrophy  Association 

Museum  Trustee  Association 

Muskegon  County  Community  Foundation 

Mutual  of  America  Life  Insurance  Company 

Mutual  of  New  York 

Myasthenia  Gravis  Foundation 

NAACP  Legal  Defense  and  Educational  Fund 

National  4-H  Council 

National  Academy  of  Public  Administration 

National  Action  Council  for  Minorities  in  Engmeering  (NACME) 

National  Alliance  for  the  Mentally  III 

National  Alliance  of  Business 

National  Artists  Equity  Association 

National  Assembly  of  Local  Arts  Agencies 

National  Assembly  of  National  Voluntary  Health  and  Social  Welfare  Organizations 

National  Assembly  of  State  Arts  Agencies  (NASAA) 

National  Assistance  League 

National  Association  for  the  Advancement  of  Colored  People 

National  Association  for  Visually  Handicapped 

National  Association  of  Community  Action  Agencies 

National  Association  of  Homes  and  Services  for  Children 
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National  Association  of  Independent  Colleges  and  Universities 

National  Association  of  Independent  Schools 

National  Association  of  Schools  of  An  and  Design 

National  Association  of  Schools  of  Dance 

National  Association  of  Schools  of  Music  „:.,„,;„„ 

National  Association  of  Schools  of  Public  Affairs  and  Administration 

National  Association  of  Schools  of  Theatre 

National  Association  of  Service  &  Conservation  Corps. 

National  Association  of  Student  Personnel  Administrators 

National  Association  of  Umted  Methodist  Foundations 

National  Msociations  in  Colorado  Springs 

National  Audubon  Society 

National  Board  for  Professional  Teachmg  Standards 

National  Catholic  Development  Conference 

National  Catholic  Educational  Association 

National  Center  for  Learning  Disabilities 

National  Center  for  Nonprofit  Boards 

National  Charities  Information  Bureau 

The  National  Children's  Advocacy  Center 

National  Civic  League 

National  Committee  for  Citizens  in  Education 

National  Committee  for  Prevention  of  Child  Abuse 

National  Committee  for  Responsive  PhUanthropy 

National  Community  AIDS  Partnership 

National  Concilio  of  America 

National  Congress  for  Community  Economic  Development 

National  Congress  of  Parents  and  Teachers 

National  Consumers  League 

National  Council  for  Adoption 

National  Council  for  International  Visitors 

National  Council  for  Research  on  Women 

National  Council  of  Educational  Oppormnity  Associations 

National  Council  of  Jewish  Women 

National  Council  of  La  Raza 

National  Council  of  Non-Profit  Associations 

National  Council  of  Private  Agencies  for  the  Blind 

National  Council  of  the  Churches  of  Christ  m  the  USA 

National  Down  Syndrome  Society 

National  Easter  Seal  Socier; 

National  Education  Association 

National  Environmental  Education  and  Traming  Foundation 

National  Executive  Service  Corps 

National  FFA  Foundation 

National  Fish  and  Wildlife  Foundation 

National  Foundation  for  Cancer  Research 

National  Fund  for  Medical  Education 

National  Geographic  Society  Education  Foundatioo 

National  Headache  Foundation 

National  Health  Council 

National  Health  Foundation 

National  Hispanic  Scholarship  Fund 

National  Home  Library  Foundation 

National  Hospice  Organization 

National  Humanities  Alliance 

National  Institute  Agaiiist  Prejudice  and  Violence 

National  Institute  for  Dispute  Resolution 

National  Institute  for  the  Conservation  of  Cultural  Property 

National  Leadership  Coalition  on  AIDS 

National  Lekotek  Center 

National  Low  Income  Housing  Coalition 

National  Medical  Enterprises 

National  Medical  Fellowships 

National  Military  Family  Association 

National  Multiple  Sclerosis  Society 

National  Neighborhood  Coalition 

National  Nerwork  of  Runaway  aixl  Youth  Services 

National  Park  Foundation 

National  Press  Foundation 

National  Psoriasis  Foundation 

National  Public  Radio 

National  Puerto  Rican  Coalition 

National  Retiree  Volunteer  Center  ,„_c_. 

National  Society  for  Experiential  Education  (NSEE) 

National  Society  of  Fund  Raising  Executives 


155 


National  Stroke  Associatioo 
National  Trust  for  Historic  Preservatioa 
National  Urban  Fellows 
National  Urban  League 
National  Victim  Center 
National  Wildlife  Federation 
National  Youth  Employmeai  Coalition 
NationalAJnited  Service  Agencies  (NAJSA) 
Native  American  Rights  Fund 
Natural  Resources  Defense  Council 
The  Nature  Conscrvaocy 
Neighborhood  Housing  Services  of  America 
New  Hampshire  Charitable  Fund 
New  Haven  Foundation 
The  New  York  Community  Trust 
New  York  Life  Foundation 
The  New  York  Public  Library 
New  York  Regional  Association  of  Grantmakers 
New  York  Times  Company  Foundation 
Nokomis  Foundation 

Nonprofit  Coordinating  Committee  of  New  York 
Nonprofit  Management  Association 
The  Nord  Family  Foundation 
"  Nordson  Corporation  Foundation 
Norfolk  Foundation 

North  American  Association  for  Environmental  Education 
North  Carolina  Center  for  Nonprofit  Organizations 
Northern  California  Grantmakers 
Northwest  Area  Foundation 
NOW  Legal  Defense  and  Education  Fund 
NYNEX  Foundation 
Oakleaf  Foundation 
OICs  of  America 
OPERA  America 
Operation  Smile  International 
Outward  Bound 
Pacific  Telesis  Foundation 
David  and  Lucile  Packard  Foundation 
Community  Foundation  lur  Palm  Beach  &  Martin  Counties 
Parent  Action 

Park  Ridge  Center  for  the  Study  of  Health,  Faith  and  Ethics 
Partners  of  the  Americas 
Pax  World  Service 
Peninsula  Community  Foundaiioo 
J.C.  Penney  Company 
People-to-People  Health  Foundation 
Pew  Charitable  Trusts 
The  Pfizer  Foundation 
Phelps-Stokes  Fund 

Philip  Morris  Companies 

Piton  Foundation 

The  Pittsburgh  Foundation 

The  Planetary  Society 

Planned  Parenthood  Federation  of  America 

Points  of  Light  Foundation 

Population  Council 

Population  Resource  Center 

Population-Environment  Balance 

Premier  Industrial  Foundation 

Presbyterian  Health  Foundation 

Presbyterian  Health,  Education  and  Welfare  Association 

Presbyterian  Women 

Presidential  Classroom  for  Young  Americans 

Prince  Charitable  Trusts 

Princeton  Project  55 

Private  Sector  initiatives  Foundation 

Procter  &  Gamble  Fund 

Project  SEED 

Prudential  Foundation 

Public  Affairs  Council 

Public  Agenda  Foundation 

Public  Education  Fund  Network 

Public  Leadership  Education  Network 

Puerto  Rican  Legal  Defense  and  Education  Fund 
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Quest  Internatioaal  . 

Radio  and  Television  News  Directors  Foundation 

Rainbow  Research 

Rainforest  Action  Nerwork 

Ray  Foundation 

Raychera  Corporation 

Raytheon  Company 

Reader's  Digest  FoundatioD 

Readmg  is  Fundamental 

Recording  for  the  Blind 

Refugees  International 

Reinberger  Foundation 

Religion  in  American  Life 

Renewable  Natural  Resources  Foundation 

Research!  America 

Retirement  Research  Foundation 

Charles  H.  Revson  Foundation 

Rhode  Island  Foundation 

Sid  W.  Richardson  Foundation 

RJR  Nabisco  Foundation 

Rochester  Area  Foundation 

Rockefeller  Brothers  Fund 

Rockefeller  Family  Fund 

Rockefeller  Financial  Services 

Rockefeller  Foundation 

Rohm  and  Haas  Company 

Rosenberg  Foundation 

SAFECO  insurance  Compames 

The  Saint  Paul  Companies 

Saint  Paul  Foundation 

The  Salk  Institute  for  Biological  Studies 

Salvation  Army 

San  Francisco  Foundation  .     .  

University  of  San  Francisco-Institute  for  Nonprofit  Organization  Management 

Save  the  Children  Federation 

Dr.  SchoU  Foundation 

The  School  For  Field  Studies 

Scientists'  Institute  for  Public  Information 

Sears"  Roebuck  and  Co.  Sears/Coldwell  Banker/Dean  Witter/ Allstate 

Seattle  Foundation 

Second  Harvest 

Shell  Oil  Company  Foundation 

Shepherd's  Centers  of  America 

Sherwin-Williams  Company 

Shubert  Foundation 

Siegfried  Foundation 

Sierra  Club 

Sierra  Health  Foundation 

Harry  Singer  Foundation 

The  SklUbuilders  Fund 

Skillman  Foundation 

Alfred  P.  Sloan  Foundation 

The  Christopher  D.  Smithen  Foundation 

John  Ben  Snow  Foundation 

Community  Foundation  for  Southeastern  Michigan 

Southern  California  Association  for  Philanthropy 

Southern  Education  Foundation 

The  Spencer  Foundation 

Spunk  Fund 

State  Legislative  Leaders  Foundation 

W.  Clement  &  Jessie  V.  Stone  Foundation 

Aaron  Straus  and  Lillie  Straus  Foundation 

Levi  Strauss  Foundation 

Student  Conservation  Association 

The  Studio  Museum  in  Harlem 

Subaru  of  America  Foundation 

Support  Centers  of  America 

Synergos  Institute 

Taconic  Foundation 

Taft  Institute 

Tandy  Corporation 

Anne  Burnett  &.  Charles  Tandy  Foundation 

Community  Foundation  of  Metropolitan  Tarrant  County 
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The  Taubman  Company 

TCF  FoundatioD 

TechooServe 

Tenneco 

Texaco  Foundation 

Theatre  Communications  Group 

3M 

Time  Warner 

Travelers  Aid  International 

Trident  Community  Fouixlation 

The  Trilateral  Commission 

The  Parish  of  Trinity  Church  in  the  City  of  New  York 

Trust  for  Public  Land 

TRW  Foundation 

U.S.  Trust  Company  of  New  York  Foundation 

Union  Institute  Center  for  Public  Policy 

United  Cerebral  Palsy  Associations 

United  Leukodystrophy  Foundation 

United  Negro  College  Fund 

United  States  Catholic  Conference 

United  States  Space  Foundation 

United  States-China  Educational  Institute 

United  Way  of  America 

US  West  Foundation 

USX  Foundation 

Vellore  Christian  Medical  College  Board  (USA) 

Vesper  Society 

Visiting  Nurse  Associations  of  America 

Volunteers  of  America 

Volvo  North  America  Corporation 

Izaak  Walton  League  of  America 

Warner-Lambert  Company 

Washington  Center 

Washington  Council  of  Agencies 

Washington  Mutual  Savings  Bank 

WAVE 

The  Wege  Foundation 

Weingart  Foundation 

Weyerhaeuser  Family  Foundation 

Mrs.  Giles  Whiting  Foundation 

Amherst  H.  Wilder  Foundation 

Woodrow  Wilson  National  Fellowship  Foundation 

The  Winston-Salem  Foundation 

Wisconsin  Energy  Corporation  Foundation 

Women  and  Foundations/Corporate  Philanthropy 

Women  in  Communications 

Women's  Action  Alliance 

Women's  Research  &  Education  Institute 

Women's  Technical  Assistance  Project 

Robert  W.  Woodruff  Foundation 

Woods  Charitable  Fund 

Greater  Worcester  Community  Foundation 

World  Federation  for  Mental  Health 

World  Resources  Institute 

World  Vision 

World  Wildlife  Fund 

Wyman  Youth  Trust 

Xerox  Corporation 

YMCAoftheUSA 

Young  Audiences 

Youth  Service  America 

YWCAoftheUSA 

Zellerbach  Family  Fund 
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Mr.  Bryant.  Ms.  McBride. 

STATEMENT  OF  ANN  McBRIDE,  SENIOR  VICE  PRESIDENT, 

COMMON  CAUSE 

Ms.  McBride.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
the  opportunity  to  testify  here  today.  I  testify  in  behalf  of  Common 
Cause,  which  is  a  national  citizens'  organization  and  a  registered 
lobbying  organization.  I  testify  as  well  as  an  individual  who  has 
been  registered  as  a  lobbyist  since  1975. 

At  the  outset,  of  course,  it  is  important  to  point  out  that  lobbying 
is  a  constitutional  right,  and  that  lobbyists  can  play  a  legitimate 
role  in  the  process.  But  what  is  wrong  with  lobbying  is  the  secrecy 
that  surrounds  it  and  the  way  that  money  is  used,  through  cam- 
paign contributions  and  financial  favors  and  gifts,  to  gain  special 
access  and  influence. 

We  believe  the  most  important  thing  that  can  be  done  to  change 
the  way  business  is  done  in  Washington  is  to  pass  fundamental 
campaign  finance  reform,  and  we  hope  the  Congress  will  do  that 
quickly. 

But  lobby  reform  is  also,  Mr.  Chairman,  central  to  changing  the 
way  business  is  done  in  Washington.  Lobbyists  provide  financial 
benefits  as  part  of  lobbying  efforts.  They  provide  gifts,  entertain- 
ment, meals,  travel  expenses,  they  contribute  to  Members'  pet 
causes,  they  fund  raise  for  Members,  sponsor  events — they  pursue 
a  number  of  the  things  that  Congressman  Mazzoli  was  getting  at 
in  his  questions  with  the  lobbyists  on  the  last  panel. 

First  of  all.  Common  Cause  believes  that  these  financial  favors 
and  benefits  should  be  prohibited  as  they  are  in  some  States  and 
within  the  executive  branch.  But  until  they  are,  we  think  it  is  abso- 
lutely essential  that  they  be  included  as  part  of  lobby  disclosure  on 
an  itemized,  Member-by-Member  basis.  We  called  for  this  in  testi- 
mony last  year  before  the  Senate  Grovemmental  Affairs  Committee. 
Unfortunately,  they  have  chosen  not  to  include  that  in  their  bill, 
nor  has  the  bill  that  has  been  introduced  in  this  body  included  such 
a  provision. 

I  have,  frankly,  been  amazed  to  hear  this  morning  that  financial 
benefits  provided  by  lobb5dsts  should  not  be  part  of  a  lobby  disclo- 
sure bill.  I  think  the  opposite  is  absolutely  the  case.  A  lobby  disclo- 
sure bill  that  does  not  provide  this  information  does  not  meet  the 
credibility  test  that  Congressman  Glickman  was  tsdking  about.  The 
test  is  not  met  when  everyone  in  Washington  knows  that  this  is 
going  on,  but  when  I  go  to  the  lobby  disclosure  report  there  is  no 
indication  of  the  meals,  entertainment  and  other  things  of  value 
provided  to  Members.  TTiis  disclosure  is,  we  believe,  absolutely  es- 
sential. 

This  month's  Washingtonian,  just  on  the  newsstands,  says  "Suc- 
cessful lobbyists  spend  freely,  pick  up  lots  of  checks  and  attend  a 
lot  of  fundraisers."  Everyone  knows  this  goes  on.  While  we  want 
most  of  these  activities  banned,  the  fact  is  it  has  got  to  be  disclosed 
until  it  is  banned. 

It  is  like  the  campaign  finance  system.  We  want  to  change  fun- 
damentally the  campaign  finance  system.  But  until  that  is  done  it 
has  been  very  important  that  private  contributions  be  disclosed. 
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These  are  two  separate  issues.  One  is  restrictions,  the  other  is  dis- 
closure. 

President  Clinton,  when  he  was  Grovemor  in  Arkansas,  fought 
and  passed  a  provision  similar  to  what  we  are  pressing  for  today. 
Not  as  part  of  a  gift  rule,  but  as  part  of  lobby  disclosure.  The  Ar- 
kansas law  lobby  disclosure  requires  disclosure  of  the  kind  of  infor- 
mation that  we  are  pressing  for  today  at  the  Federal  level.  We  can- 
not wait  for  Congress  to  enact  a  ban  that  might  never  happen.  In 
fact,  the  last  thing  that  Congress  did  on  the  gift  issue  was  to  raise 
the  monetary  level  of  gifts  that  Members  could  accept  and  then  re- 
move all  disclosure  of  these  gifts.  Enacted  in  1989,  that  was  the 
last  action  Congress  took  in  this  area. 

Finally,  Senator  Levin  says  as  part  of  his  committee  report  that 
lobbjdng  disclosure,  at  its  best,  "may  encourage  lobbjdsts  and  their 
clients  to  avoid  activities  that  would  lead  the  public  to  believe  that 
improper  influence  had  been  exerted." 

Mr.  Chairman,  disclosure  itself  may,  as  Senator  Levin  says,  have 
a  major  impact  on  the  way  money,  benefits  and  favors  are  now  af- 
fecting the  political  process.  I  believe,  Mr.  Chairman,  that  the 
American  people  right  now — and  polls  really  support  this — millions 
of  Americans  for  the  moment  have  suspended  a  lot  of  their  cyni- 
cism and  they  are  looking  to  the  Congress  and  they  are  looking  to 
the  President  with  hope.  I  think  there  is  hope  around  the  country 
from  people  who  say  we  are  expecting  something  to  be  done. 

I  believe  that  if  a  lobby  disclosure  bill  is  passed  that  does  not 
give  the  basic  information  about  the  way  money  is  used  in  Wash- 
ington to  lobby,  then  that  is  going  to  have  an  enormously  detrimen- 
tal effect  and  it  is  going  to  say  to  the  American  people  that  we  have 
business  as  usual  in  Washington.  Thank  you  so  much. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Ms.  McBride  follows:] 
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TESTIMONY  OF 

ANN  McBRTOE 

SENIOR  VICE  PRESIDENT 

COMMON  CAUSE 


Mr.  Chairman,  members  of  the  Committee: 

I  appreciate  the  opportunity  to  testify  before  the  Subcommittee  on  H.R.  823, 
the  Lobbying  Disclosure  Act  of  1993. 

I  appear  on  behalf  of  Common  Cause,  a  registered  citizens'  lobbying  organiza- 
tion with  more  than  270,000  members.  I  also  appear  as  an  individual  who  has  been  a 
registered  lobbyist  since  1975. 

Common  Cause  has  pressed  for  comprehensive  lobbying  disclosure  almost  from 
the  beginning  of  our  organization  more  than  20  years  ago.   When  Common  Cause 
entered  the  legislative  fray  in  those  early  years,  it  became  evident  that  the  1946 
Federal  Regulation  of  Lobbying  Act  was  woefully  inadequate. 
Mandate  for  Change 

This  year  may  provide  the  best  opportunity  to  enact  meaningful  lobby 
disclosure  legislation  since  the  1946  law  first  went  into  effect.    President  Clinton 
sought  and  won  the  presidency  in  1992  on  a  message  of  change.    A  key  part  of  his 
message  was  that,  as  President,  he  would  change  the  way  business  is  done  in 
Washington  and  clean  up  the  system.   This  was  also  at  the  heart  of  Ross  Perot's 
campaign  and  his  appeal  to  a  substantial  portion  of  the  American  electorate. 
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If  we  are  to  change  the  way  business  is  done  and  restore  the  faith  of  Americans 
in  their  political  leaders,  there  must  be  a  fundamental  change  in  the  special-interest 
money  culture  that  has  come  to  dominate  Washington.   Central  to  that  money  culture 
is  the  way  lobbyists  and  others  engage  in  the  business  of  influencing  government 
decisions  by  providing  campaign  contributions  and  other  financial  favors  and  benefits 
to  the  elected  officials  who  make  those  decisions. 

Common  Cause  recognizes  that  there  are  many  honorable  elected  officials,  and 
a  number  of  them  are  working  hard  to  change  the  system.   Nevertheless,  when  you 
add  up  all  the  money  flowing  in  Washington  in  all  the  various  ways  to  benefit  elected 
officials,  the  result  is  a  corrupting  way  of  life. 

The  overriding  issue  in  bringing  about  change  in  the  Washington  access-and- 
influence-buying  game  is  to  enact  real  campaign  finance  reform,  and  Congress  should 
act  promptly  to  pass  such  legislation. 

But  meaningful  lobby  reform  is  also  important  to  changing  the  way  business  is 
done  in  Washington.    Legislation  is  needed  to  provide  the  public  with  the  necessary 
information  to  understand  how  public  policy  is  influenced.    President  Clinton  clearly 
recognized  this  fact  when,  shortly  after  his  election,  he  stated  that  "if  we  can  pass 
lobby  reform  through  the  Congress,  it  will  leaven  the  influence  of  special-interest 
groups  with  the  public  interest,  because  people  will  know  more  about  what  lobbyists 
are  doing  when  they're  doing  it." 
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Use  of  Financial  Benefits  as  a  Lobbying  Tool 

At  the  outset,  it  is  important  to  point  out  that  petitioning  the  government  is  a 
constitutionally  protected  right.    In  fact,  lobbying  can  enhance  the  legislative  process 
in  a  number  of  ways.    It  can  provide  information  and  facilitate  the  exchange  of  ideas, 
expand  citizen  participation  and  educate  and  aid  policy  makers.    In  short,  lobbying  can 
play  a  legitimate  role  in  the  political  process. 

But  what  is  wrong  with  lobbying  today  is  the  secrecy  that  surrounds  it  and  the 
way  lobbyists  use  money  to  gain  access  and  influence.    An  article  in  the  current  issue 
of  Tlje  Washingtonian  magazine  provides  a  glimpse  of  how  Washington's  50  most 
powerful  lobbyists  ply  their  trade,  and  appears  to  agree  on  the  role  of  money,  noting, 
"The  successful  lobbyist  spends  freely,  picks  up  a  lot  of  checks,  and  attends  a  lot  of 
fundraisers."     I  would  like  to  ask  that  this  article  be  put  into  the  record. 

Money  clearly  plays  a  large  role  in  the  work  of  many  Washington  lobbyists. 
Like  campaign  contributions,  providing  financial  benefits  and  favors  to  Members  of 
Congress  is  often  an  essential  ingredient  of  an  organized  lobbying  effort  to  gain  access 
and  influence.   These  financial  benefits  and  favors  include  providing  gifts, 
entertainment  and  meals;  paying  for  Members'  travel  expenses;  contributing  in  the 
names  of  Members  to  their  favorite  causes  or  to  private  foundations  that  Members 
control;  fund  raising  for  Members'  political  campaigns;  and  sponsoring  events  and 
receptions  for  individual  Members. 
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Common  Cause  strongly  believes  that  lobbyists  and  others  should  be  prohibited 
from  providing  fmancial  benefits  and  favors  to  Members  of  Congress  and  their  staffs. 
Several  states,  such  as  South  Carolina  and  Wisconsin,  have  such  a  prohibition  for  state 
officials.   Such  a  ban  also  is  already  in  force  for  employees  and  officials  in  the 
executive  branch  who  are  subject  to  tough  prohibitions  against  the  receipt  of  financial 
benefits.* 

But  as  long  as  such  financial  benefits  are  allowed  for  Members  of  Congress,  it 
is  essential  that  lobbyists  —  who  are  in  the  business  of  trying  to  influence  Congress  ~ 
itemize  and  disclose  the  financial  benefits  they  provide  to  Members  of  Congress  and 
congressional  staff  on  a  Member-by-Member  basis.   Citizens  should  be  able  to 
examine  a  registered  lobbyist's  disclosure  report  and  see  a  complete  picture  of  the 
financial  favors  and  benefits  a  lobbyist  is  providing  to  individual  Members  of 
Congress  as  the  lobbyist  attempts  to  influence  congressional  decisions. 

In  testimony  on  lobby  disclosure  before  the  Senate  Governmental  Affairs 
Committee  last  year,  we  proposed  requiring  disclosure  of  this  type  of  information  and 
noted  that  such  a  requirement  is  not  overly  burdensome  since  records  of  these 
expenditures  are  already  kept  by  lobbyists  for  reimbursement  and  other  purposes. 


■  Executive  branch  employees  are  currently  prohibited  from  accepting  or  soliciting  anything  of 
monetary  value  from  an  outside  source  given  because  of  his  or  her  official  position  or  from  anyone 
with  business  before  the  employees  agency  or  substantially  affected  by  the  performance  of  the 
employee's  official  duties.   Exempted  are  unsolicited  gifts  with  a  market  value  of  $20  or  less  per 
occasion,  aggregating  no  more  than  S50  in  a  calendar  year  from  any  single  source. 
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When  he  was  Governor,  President  Clinton  led  a  successful  fight  in  Arkansas 
for  a  lobby  disclosure  law  that  requires  itemized  disclosure  of  financial  benefits 
provided  to  public  officials  by  lobbyists.    Specifically,  the  Arkansas  law  requires  a 
registered  lobbyist  to  publicly  disclose  a  description  and  the  amount  of  the  financial 
benefit  provided  ~  including  gifts,  payments,  loans,  meals  and  lodging  —  and  the 
public  official  to  whom  the  benefit  was  given. 

When  the  Arkansas  legislature  tried  to  pass  a  weaker  lobby  disclosure  bill  in 
1988  that  did  not  include  this  kind  of  itemized  disclosure,  then-Governor  Clinton 
rejected  the  legislation  and,  instead,  took  the  issue  to  the  public  through  a  successful 
citizens'  initiative.   On  the  day  the  initiative  was  passed  by  the  voters,  Clinton  told  the 
Arkansas  Democrat,  "It  looks  like  we've  beat  them  [opponents  of  strong  lobby 
reform]  and  if  we  have,  I'll  be  a  happy  fellow.    ...  I  first  proposed  a  lobbyist  disclo- 
sure bill  in  1979  so  I'm  happy  to  finally  get  it.   This  has  been  my  issue  for  a  long 
time." 
A  Case  Study  of  Lobbyists*  Use  of  FInanoal  Benefits 

An  internal  document  of  Philip  Morris,  made  public  last  year  by  an  anti- 
smoking  group,  gives  an  indication  of  how  providing  financial  benefits  to  elected 
officials  has  become  an  integral  part  of  current  lobbying  strategies.   The  report  details 
how  Philip  Morris's  lobbyists,  in  addition  to  providing  campaign  contributions,  used 
financial  benefits  and  favors  to  help  the  corporation's  lobbying  efforts  to  influence 
elected  state  officials  of  both  parlies  in  seven  southwestern  states. 
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In  describing  how  trips  were  used  to  help  their  lobbying  efforts,  for  example, 
the  report  notes  that  in  Kansas  "with  these  people,  you  get  just  as  much  political  clout 
by  sponsoring  a  hunting  or  fishing  trip  rather  than  taking  them  to  [New  York  City]. 
And  it's  cheaper  and  less  hassle."    In  Missouri,  it  notes,  "this  group  really  loves  to 
hunt.   The  same  guys  I  took  to  the  racetrack  in  [Oklahoma]  and  hunting  last  year  were 
the  very  ones  that  helped  us  hold  the  leadership  firm  on  no  cigarette  taxes."    In 
Texas,  the  report  states,  "some  events  are  worthwhile,  but  the  benefits  are  so  much 
greater  with  trips  and  campaign  contributions.  ...  [W]e  continue  to  try  to  develop 
inventive  ways  to  ingratiate  [Philip  Morris]  with  legislators." 

The  report  also  explains  Philip  Morris's  use  of  event  sponsorship  in  its  lobby- 
ing efforts.   The  report  states,  "[Philip  Morris]  is  involved  in  several  special  events  in 
the  Phoenix  area.   To  the  degree  that  opportunities  are  available,  we  will  use  them. 
For  some  reason,  in  Arizona  the  use  of  events  is  especially  helpful."   In  Louisiana, 
the  report  notes,  "we  do  dinners,  there  is  not  an  event  we  miss  in  this  state."   In  the 
area  of  chariuble  contributions,  the  report  notes  that  contract  lobbyists  in  two  states 
were  asked  to  identify  "key  members'  pet  projects,"  and  explains,  "[W]e  give  where 
there  is  political  benefit."   The  report  also  outlines  a  strategy  of  giving  contributions 
to  organizations  of  elected  officials  such  as  caucuses  ~  contributions  which  "buy 
political  clout." 

While  the  Philip  Morris  report  focuses  on  state-level  lobbying  efforts,  many  of 
the  same  strategies  are  widely  used  by  lobbyists  to  influence  decision-making  on 
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Capitol  Hill.   The  following  examples  found  in  newspaper  reports  give  a  brief  glimpse 
of  the  magnitude  of  the  practice  of  lobbyists  providing  financial  benefits  and  favors. 
I.   Gifts 

Current  congressional  rules  allow  a  lobbyist  to  provide  gifts  to  a  Member  or 
congressional  staff  as  long  as  the  total  value  does  not  exceed  S250  per  year.    Gifts 
valued  at  less  than  $100,  however,  are  not  counted  against  the  overall  $250  limit. 
Furthermore,  lobbyists  may  spend  unlimited  amounts  to  buy  unlimited  numbers  of 
meals  for  Members  of  Congress  in  Washington,  D.C.  restaurants.   There  is  no  public 
disclosure  of  any  of  these  expenditures.    In  its  current  form,  H.R.  823  will  not  require 
public  disclosure  of  these  practices. 

Some  examples  of  providing  gifts  include: 

•  The  Association  of  American  Railroads  spent  $4,344  for  Washington 
Capitals  tickets  and  $6,252  for  Washington  Redskins  tickets  in  1991  to  give 
to  Members  of  Congress  and  their  staffs; 

•  ABC's  Prime  Time  Live  showed  footage  of  a  group  of  House  Members, 
spouses  and  aides  who  flew  by  Air  Force  VIP  jet  in  1990  on  a  12-day  trip 
to  Barbados,  Brazil,  Argentina  and  Costa  Rica.    One  sequence  filmed  in 
Barbados  showed  a  lobbyist  paying  for  the  jet  ski  for  a  Member.    Lobbyists 
from  the  insurance,  computer  and  toiletries  industries  also  paid  for  dinners 
and  receptions; 

•  For  several  years  during  the  1980s,  a  group  of  House  M<"mbers  met  once  a 
week  at  a  Washington,  D.C.  restaurant  where  a  lobbyist,  whose  clients 
included  both  labor  and  business  interests  such  as  American  Express,  often 
ate  with  them  and  picked  up  the  check; 

•  In  1991.  a  House  Member  who  sits  on  the  Energy  and  Commerce 
Committee  received  two  tickets  to  Wayne  Newton's  show  in  Las  Vegas 
from  the  National  Association  of  Broadcasters; 
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•  A  large  manufacturing  company  provided  Baltimore  Orioles  tickets  in  1991 
to  a  Senate  aide  whose  responsibilities  included  crafting  trade  legislation  that 
could  affect  the  marketing  of  goods  produced  by  the  firm;  and 

•  A  lobbyist  who  was  actively  seeking  government  defense  projects  for  a 
defense  contractor  paid  more  than  $20,000  during  the  late  1980s  in  so-called 
"cash  scholarships"  toward  the  college  education  expenses  of  the  children  of 
four  Members  of  Congress.    All  four  Representatives  sat  on  committees  or 
subcommittees  that  had  influence  over  the  defense  contractor's  programs. 

n.   Travel 

As  newspaper  reports  reveal,  one  of  the  most  common  financial  benefits 
provided  by  lobbyists  to  Members  of  Congress  is  payment  for  travel  expenses.   Under 
current  House  rules,  lobbyists  and  others  are  permitted  to  pay  the  travel  expenses  of 
Members  or  congressional  staff  for  "fact-finding"  trips  or  for  any  event  in  which  they 
."substantially  participate."     Lobbyists  can  pay  for  a  Member's  travel  expenses  for  up 
to  four  days  for  domestic  travel  and  seven  days  for  foreign  trips.    Senate  limits  for 
travel  expenses  are  up  to  three  days  for  domestic  travel  and  seven  days  for  foreign 
trips.    (Food  and  lodging  provided  in  conjunction  with  the  travel  are  not  limited.) 

Some  examples  from  newspaper  reports  of  congressional  travel  paid  for  by 
lobbyists  include: 

•  In  January  1992,  a  group  of  staffers,  including  aides  from  two  key  con- 
gressional committees  working  on  -nsurance-related  legislation,  traveled  to 
Key  West,  Florida  for  a  three-day  weekend  conference  on  insurance  issues 
at  the  expense  of  insurance  trade  groups  who  attended  the  conference; 

•  A  1991  study  revealed  that,  during  one  Congress,  House  Members  took 
neariy  4,000  trips  at  private  expense.    Two-thirds  of  the  trips  were  paid  for 
by  corporations  and  trade  groups  and  many  were  to  resorts  and  vacation 


• 
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spots.    The  Chicago  Mercantile  Exchange/Board  of  Trade  alone  paid  for  118 
trips; 

Last  year,  a  group  of  Senators  received  a  trip  to  Utah  for  what  was  billed  as 
a  skiing  charity  event.    They  received  free  travel,  lodging,  lift  tickets  and 
bags  of  goodies.    Skiing  with  the  Senators  were  lobbyists  and  business 
executives  who  paid  $2,500  each  for  the  event; 

A  group  of  17  staff  members  of  congressional  tax-writing  committees  and 
their  spouses  enjoyed  an  all-expense  paid  weekend  retreat  on  tax  issues  held 
at  the  Kiawah  Island  Resort  courtesy  of  a  group  of  life  insurance  companies 
in  1988.    One  committee  aide  on  the  retreat  told  the  Los  Angeles  Times, 
"Sure,  the  trip  is  a  bribe.    It's  the  only  way  the  [insurance  companies]  are 
going  to  get  us  to  spend  eight  hours  hearing  them  talk  about  an  extremely 
complicated  issue"; 

In  1991,  members  of  the  House  Energy  and  Commerce  Committee  as  well 
as  their  spouses  received  a  trip  to  New  Orleans  from  the  National  Cable 
Television  Association; 

A  House  Committee  Chair  traveled  to  nine  golf  tournaments  in  1991  with 
most  of  the  travel  and  lodging  expenses  paid  for  by  unions  and  trade 
associations; 

In  January  1993,  15  Members  traveled  to  an  expensive  Florida  resort  for  a 
sports  event  with  tennis  professionals.    The  event  was  sponsored  by  28 
corporations  and  attended  by  lobbyists  for  tobacco  and  other  interests;  and 

•    The  Tobacco  Institute's  annual  Legislative  Conference  in  Palm  Springs, 
California  attracted  27  Members  of  Congress  in  1989.    Panel  discussions 
ended  by  1 1:30  a.m.  each  day  and  the  Members'  green  fees  were  paid  for 
by  the  Institute.    Travel,  food  and  lodging  also  were  paid  for  by  the 
Institute. 

in.   Contributions  to  Charities  and  Organizations 

Lobbyists  also  give  contributions  to  charities  in  which  a  Member  has  a  par- 
ticular interest  or  to  foundations  which  a  Member  has  established,  maintains  or 

controls. 
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The  most  common  practice  is  for  a  lobbyist  to  give  the  honoraria  that  the 
Member  can  no  longer  accept  to  the  charity  of  the  Member's  choice.     (Members  of 
the  House  and  all  federal  employees  were  banned  from  receiving  honoraria  fees  in  the 
Ethics  Reform  Act  of  1989.   The  ban  was  extended  to  Senators  in  1991.)   Current 
rules  do  not  require  Members  to  publicly  disclose  where  they  direct  honoraria,  even  if 
it  is  directed  to  a  foundation  which  the  Member  controls  or  maintains. 

Another  practice  is  for  lobbyists  to  make  contributions  to  nonprofit  institutes  or 
foundations  established  by  Members.   Contributions  from  corporations  and  unions  to 
institutes  or  foundations  affiliated  with  a  congressional  caucus  also  often  help  pay  for 
the  salaries  for  staffers  who  work  not  only  for  the  affiliated  foundation  or  institute  but 
also  for  the  congressional  caucus. 

•  A  House  committee  chair  reported  directing  more  than  $100,000  in  honora- 
ria to  unnamed  charities  in  1991; 

•  Former  savings-and-loan  owner  Charles  Keating  contributed  $850,000  to 
three  voter-registration  organizations  founded  or  controlled  by  former 
Senator  Alan  Cranston  (D-CA)  while  also  seeking  the  Senator's  intervention 
on  behalf  of  Lincoln  Savings  and  Loan; 

•  A  foundation  established  and  controlled  by  a  Senator  listed  among  its 
flinders  corporate  supporters  which  had  interests  before  a  committee  on 
which  the  Senator  served.   One  corporation  gave  the  foundation  $50,000  in 
1986.   In  1987,  another  corporation  contributed  $30,000  to  the  Senator's 
foundation;  and 

•  The  Congressional  Sportsmen's  Caucus  Foundation  received  half  of  its 
income  in  1990  from  just  13  donors,  including  Hearst.  Colt,  the  National 
Rifle  Association,  the  Tobacco  Institute  and  firearms  manufacturer  Storm. 
Rueer  and  Co.    Another  foundation,  whose  directors  include  10  Members  of 
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Congress  from  an  affiliated  congressional  caucus,  received  large  donations 
from  beer  and  tobacco  companies. 

IV.   Fund  Raisers 

A  number  of  lobbyists  in  Washington  play  active  roles  as  major  fund  raisers  for 
congressional  candidates.   Through  their  success  at  raising  political  money  for 
Members  of  Congress,  lobbyists  become  key  advisers  and  gain  special  access.    In  a 
February  16,  1993  op-ed  in  The  New  York  Times,  Tommy  Boggs  made  clear  that 
fund-raising  money  is  a  critically  important  part  of  a  lobbyist's  ability  to  gain  access 
and  influence.    "Lobbyists  help  by  raising  money  from  clients,  colleagues,  and  allies. 
And  the  help  brings  influence,  connections  and  returned  phone  calls,"  Boggs  wrote. 

Some  examples  of  lobbyists'  fund-raising  activities  include: 

•  Just  12  days  after  taking  a  seat  on  the  House  Armed  Services  Committee  in 
the  last  Congress,  one  freshman  Representative  held  a  fund  raiser  to  retire 
his  campaign  debt.    The  fund-raiser's  sponsors:  lobbyists  for  four  defense 
contractors; 

•  One  Washington  lobbyist  who  represents  drug  companies,  funeral  directors, 
liquor  license  holders  and  other  domestic  and  foreign  clients  recently  held  a 
fund  raiser  at  his  home  for  an  influential  member  of  the  House  Ways  and 
Means  Committee.   The  lobbyist,  according  to  his  office,  holds  about  two 
fund  raisers  a  month  at  his  home;  and 

•  According  to  Tlie  Washingtonian  magazine,  many  Members  of  Congress 
rely  on  lobbyists  to  be  their  chief  fund  raisers.  "Hardly  a  day  goes  by,  for 
example,  that  Patton,  Boggs  &  Blow  doesn't  host  a  fund-raising  breakfast," 
the  magazine  noted. 
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V.  Events  for  Members  of  Congress  and  Their  Staff 

Lobbyists  also  host  parties  and  activities  for  Members.   A  number  of  these,  for 
example,  were  held  during  the  national  political  conventions  last  summer  and  the 
recent  inauguration  ~  many  of  them  quite  elaborate  and  often  in  honor  of  a  Member. 
As  John  Block,  former  Secretary  of  Agriculture  and  now  president  of  the  National 
American  Wholesale  Grocers  Association,  explained,  "They  give  us  a  chance  to  rub 
elbows  with  and  show  support  for  the  Members  of  Congress  who  are  there,  and  for 
the  party.    ...  We're  not  just  throwing  a  party  for  anybody  off  the  street."   Some 
examples  include: 

•  A  number  of  Capitol  Hill  inaugural  parties  were  underwritten  by  corporate 
donors.   One  Senator's  celebration  was  sponsored  by  10  companies  that  paid 
S3, 000  each; 

•  A  senior  Senator  hosted  a  reception  in  Houston  during  the  Republican 
convention,  with  pharmaceutical  companies  picking  up  the  bill.    A  number 
of  other  Members  hosted  parties  during  the  Republican  and  Democratic 
conventions  with  regional  telephone  companies  underwriting  the  cost  of 
those  events.   During  this  same  period,  these  telephone  companies  were 
fighting  legislation  dealing  with  the  electronic  publishing  business;  and 

•  A  number  of  lobbyists  paid  to  travel  by  train  with  congressional  leaders  to 
the  Democratic  convention  in  New  York.   A  select  few  had  a  Sunday  night 
dinner  with  members  of  the  Ways  and  Means  Committee.   According  to  The 
Wall  Street  Journal,  one  attendee  said  "the  'social  lubrication'  of  the  event 
would  be  invaluable  in  promoting  his  client's  interests." 

VI.  Congressional  Retreats 

Corporate  and  union  sponsors  underwrite  legislative  retreats  and  political 
strategy  meetings  organized  for  Members  of  Congress  and  their  staffs,  with  no 
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requirement  for  disclosure.    At  some  of  these  policy  retreats,  lobbyists  often  pay  to 
attend  the  retreat,  spend  time  with  Members  and  staff  as  they  discuss  political 
strategy,  and  gain  better  insight  and  information  for  their  clients  about  upcoming 
policy  decisions.    For  example: 

•  This  year  a  retreat  for  House  Republicans  was  sponsored  by  a  nonprofit 
institute  and  underwritten  by  corporate  sponsors.    Individual  lobbyists  paid 
$6,000  to  attend  the  retreat  and  spend  time  with  the  Members.    An  addition- 
al $15,000  bought  a  lobbyist  attendance  at  eight  other  luncheons  with  the 
Members  throughout  this  year;  and 

•  A  similar  retreat  for  House  Democrats  held  this  past  January  in  Annapolis 
also  was  financed  with  contributions  from  lobbying  interests,  although 
lobbyists  were  not  permitted  to  attend  as  they  had  prior  to  1989. 

Strengthening  H.R.  823 

H.R.  823  consolidates  into  one  comprehensive  statute  the  several  lobby 
disclosure  laws  currently  in  effect.   The  bill  provides  for  an  objective  test  for 
triggering  registration,  semiannual  disclosure  of  aggregated  lobbying  expenses  to 
include  expenses  for  lobbying  of  Members  of  Congress  and  staff,  executive  branch 
officials  and  grassroots  lobbying  in  direct  support  of  lobbying  contacts.   In  addition, 
the  bill  establishes  a  new  enforcement  mechanism  and  provides  public  access  to  the 
data  on  lobbying  expenditures  in  a  useful  form. 

While  H.R.  823  includes  effective  provisions  defining  who  must  register  as  a 
lobbyist,  it  does  not  do  the  job  concerning  what  must  be  disclosed.   Under  H.R.  823, 
there  is  no  itemized  disclosure  of  expenditures.    A  lobbying  organization  is  only 
required  to  disclose  one  aggregate  figure  for  the  total  amount  spent  on  lobbying.    A 
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lobbyist  who  has  multiple  clients  is  only  required  to  disclose  the  total  amount  received 
from  each  client. 

While  we  agree  with  aggregating  some  basic  expenditures  under  lobby  dis- 
closure, a  registered  lobbyist's  disclosure  report  must  include  a  complete  picture  of  the 
financial  favors  and  benefits  provided  to  individual  Members  of  Congress  and 
congressional  staff.    The  public  has  a  right  to  know  on  a  timely  basis  what  financial 
favors  and  benefits  are  being  provided  by  lobbyists  to  Members.    In  order  for  this 
information  to  be  timely,  lobby  disclosure  reports  should  be  filed  quarterly  —  not 
semiannually  as  provided  in  H.R.  823.    Quarterly  reports  are  required  under  the 
current  lobby  disclosure  law,  and  are  used  for  other  information  about  how  Congress 
works,  including  the  Clerk  of  the  House's  report  on  disbursements  which  is  detailed 
on  a  Member-by-Member  basis. 

Requiring  this  type  of  disclosure  from  the  lobbyist  or  lobbying  organization  is 
clearly  within  the  jurisdiction  of  the  Committee.    Indeed,  lobby  disclosure  bills 
reported  by  this  Committee  in  previous  years  have  required  the  disclosure  of  far  more 
detailed  information  from  lobbyists  than  H.R.  823. 

There  are  also  those  who  argue  that  sufficient  information  is  already  publicly 
disclosed  in  the  financial  disclosure  statements  filed  by  Members  of  Congress.   This  is 
not  the  case.   As  mentioned  earlier,  there  is  no  disclosure  under  current  law  of  gifts 
or  entertainment,  and  meals  provided  to  Members  of  Congress  in  the  Washington, 
DC.  area  are  unlimited  and  not  subject  to  disclosure.   This  will  be  unchanged  under 


k 


174 

H.R.  823.   Although  travel  expenses  provided  to  Members  of  Congress  are  disclosed 
in  yearly  financial  disclosure  reports,  the  reports  are  filed  l^ng  after  the  travel  has  oc- 
curred.   In  some  cases,  the  lag  time  can  be  18  months.    Furthermore,  for  the  public  to 
ascertain  which  lobbyist  has  provided  travel  expenses  to  which  Members  of  Congress, 
one  must  review  each  financial  disclosure  statement  filed  by  every  Member  of 
Congress  ~  535  reports,  not  counting  staff  ~  and  then  cross-reference  the  information 
with  lobby  disclosure  reports.    This  will  be  unchanged  under  H.R.  823. 

Common  Cause  believes  that  this  Subcommittee  should  also  ensure  that 
H.R.  823  provides  sufficient  disclosure  of  major  grassroots  lobbying  efforts. 
H.R.  823  requires  only  that  grassroots  lobbying  done  "in  direct  support  of  lobbying 
contacts"  must  be  disclosed.    One  argument  for  this  approach  is  that  disclosure  would 
be  too  burdensome  on  small,  local  grassroots  organizations  that  do  not  have  a 
Washington  lobbyist. 

But  under  this  approach,  it  appears  that  H.R.  823  may  fail  to  capture  the  costly 
lobbying  activities  of  the  new  breed  of  "grassroots"  lobbying  firms  in  Washington, 
who  often  do  not  do  the  direct  lobbying  themselves,  but  act  as  "hired  guns"  who 
generate  pressure  from  home.    As  described  in  a  recent  National  Journal  article  these 
"grass-roots  specialists  have  won  kudos  from  an  array  of  corporate  and  trade 
association  clients  for  rapidly  turning  up  grass-roots  pressure  on  Congress."   For  fees 
described  as  sometimes  running  more  than  SI  million  per  project,  "these  grass-roots 
consultants  are  often  the  last  line  of  defense  (for  their  clients],  called  in  when  other 
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lobbying,  advertising  and  public  relations  efforts  have  been  exhausted."    I  would  like 
to  ask  that  this  article  be  placed  in  the  record. 

We  urge  this  Subcommittee  to  ensure  that  H.R.  823  requires  the  disclosure  of 
these  kinds  of  efforts  by  grassroots  lobbying  consultants. 
Conclusion 

Lobbyists  engaged  in  the  business  of  influencing  government  decisions  have 
found  ways,  in  addition  to  campaign  contributions,  to  provide  large  amounts  of  money 
to  benefit  the  elected  officials  who  are  making  those  decisions.   Common  Cause 
believes  that  lobbyists  and  others  should  not  be  allowed  to  provide  financial  benefits 
and  favors  to  Members  and  congressional  staff.    But  as  long  as  such  financial  benefits 
are  allowed,  citizens  should  be  able  to  examine  a  registered  lobbyist's  disclosure 
report  and  see  on  a  timely  basis  all  the  financial  favors  and  benefits  that  a  lobbyist  has 
provided. 

The  1992  election  raised  the  hopes  and  expectations  of  the  American  people  and 
provided  a  powerful  mandate  for  change.   Millions  of  Americans  have  suspended,  for 
the  moment,  their  skepticism  and  cynicism  about  the  political  system.   If  a  lobby 
disclosure  bill  is  passed  that  keeps  hidden  from  public  view  the  basic  information 
about  how  Washington  lobbyists  operate,  it  is  not,  in  our  opinion,  lobby  disclosure 
reform.   It  is,  in  fact,  business  as  usual  in  Washington. 

We  strongly  urge  you  to  strengthen  H.R.  823  by  requiring  itemized  disclosure 
on  a  Member-by-Member  basis  of  financial  benefits  and  favors  provided  by  lobbyists 
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to  Members  of  Congress  and  their  staffs.    With  this  important  addition.  Common 
Cause  sunds  ready  to  work  with  you.  the  Congress  and  the  President  to  pass 
meaningful  lobby  disclosure  reform. 
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Mr.  Bryant.  Ms.  Gilbert. 

STATEMENT  OF  PAMELA  GILBERT,  DIRECTOR,  PUBLIC 
CITIZEN'S  CONGRESS  WATCH 

Ms.  Gilbert.  Thank  you,  Mr.  Chairman,  and  members  of  the 
subcommittee,  for  this  opportunity  to  testify.  I  am  the  director  of 
PubUc  Citizen's  Congress  Watch.  PubUc  Citizen  is  a  national 
consumer  group  of  140,000  members  across  the  country  founded  by 
Ralph  Nader.  We  very  much  appreciate  your  commitment  to  mov- 
ing legislation  forward  to  strengthen  and  rationalize  lobby  disclo- 
sure laws. 

I  would  like  to  start  by  saying  that  I  am  a  lobb5dst,  and  I  have 
been  a  lobbyist  for  over  8  years.  I  have  lobbied  Congress  first  for 
the  U.S.  Public  Interest  Research  Group,  now  for  Public  Citizen,  to 
preserve  strong  white-collar  crime  laws,  to  protect  victims'  right  to 
sue  corporate  wrongdoers  by  preserving  product  liability  laws,  and 
to  strengthen  health  and  safety  laws  that  protect  consumers. 

As  director  of  Congress  Watch,  I  supervise  a  staff  of  20,  which 
includes  5  lobbyists  and  we  work  to  represent  consumer  interests 
in  banking  and  health  care,  trade,  campaign  finance  reform  and 
other  issues.  As  someone  who  has  chosen  a  career  as  a  public  inter- 
est lobbyist,  I  believe  very  strongly,  as  does  my  organization,  in  the 
right  of  citizens  to  petition  their  Grovemment  on  their  own  behalf, 
essentially,  in  the  right  to  lobby.  At  the  same  time,  as  a  veteran 
of  numerous  legislative  battles,  I  have  seen  over  and  over  how  the 
political  system  is  subverted  by  moneyed  interests.  The  simple 
truth  is  that  money  buys  influence.  It  buys  clout  through  campaign 
contributions,  as  well  as  through  high-priced  lobbying  and  law 
firms,  poll  takers,  research  outfits,  and  grassroots  lobbying  outfits. 

Nowhere  is  the  fact  that  money  buys  access  clearer  than  in  the 
campaign  finance  system.  Lawmakers  are,  unfortunately,  con- 
stantly starved  for  campaign  contributions  thinking  about  their 
next  election.  When  the  PAC  for  a  large  business  interest  doles  out 
money  to  a  lawmaker,  that  interest  buys  access  to  the  lawmaker, 
squeezing  out  citizens  and  constituents  who  can't  make  large  cam- 
paign contributions. 

One  of  the  primary  roles  of  a  professional  lobbyist  often  is  to  act 
as  the  go-between,  the  broker  in  political  fundraising.  Tommy 
Boggs  wrote  recently  in  the  New  York  Times,  "The  second  source 
of  the  lobbyist's  power  is  money."  Public  Citizen  strongly  believes 
that  the  simplest,  most  effective  way  to  make  government  work  for 
the  people  is  to  revamp  the  campaign  finance  system. 

In  preparing  for  this  hearing,  Public  Citizen  recently  compiled  a 
report.  It  is  being  released  today  and  I  would  like  to  introduce  it 
for  the  record,  if  I  can.  It  is  called  Indecent  Disclosure.  We  looked 
at  three  major  legislative  campaigns  in  the  last  two  Congresses 
and  looked  at  lobby  disclosure  forms  to  see  whether  the  lobby  dis- 
closure laws  were  serving  their  purpose.  Predictably,  we  found  that 
lobbying  disclosure  reports  are  so  woefully  inadequate  as  to  make 
the  law  as  it  stands  today  virtually  meaningless. 

The  first  case  study  looked  at  the  problem  of  coalitions  that  hire 
private  lobbyists  to  work  on  a  piece  of  legislation.  Very  often  it  is 
virtually  impossible  to  find  out  who  funds  and  controls  those  coali- 
tions. The  case  study  we  looked  at,  it  was  before  this  very  commit- 


178 

tee,  the  effort  to  weaken  the  Racketeer  Influenced  and  Corrupt  Or- 
ganizations Act,  the  RICO  law.  A  group  was  formed  called  the 
Business  Coalition  for  RICO  Reform.  They  lobbied  very,  very  hard 
for  a  number  of  years  to  change  fundamentally  the  RICO  law.  The 
forms  filed  by  the  law  firm  that  was  representing  the  Business  Co- 
alition absolutely  failed  to  reveal  the  source  of  funding  of  the  coali- 
tion. They  count  as  their  members  the  American  Civil  Liberties 
Union,  the  AFL-CIO,  and  a  number  of  businesses,  but  they  do  not 
tell  us  who  actually  was  controlling  and  funding  that  coalition.  No- 
body knows  who  they  really  were  representing. 

The  second  case  study  looked  at  the  issue  of  gifts.  We  looked  at 
the  cable  re-regulation  bill  from  last  Congress.  The  National  Cable 
Television  Association  pulled  out  all  the  stops.  They  hired  a  virtual 
who's  who  of  lobbying  firms,  including  the  Duberstein  Group,  Pat- 
ton  Boggs  &  Blow,  and  Manatt,  Phelps,  Phillips  &  Kantor.  They  all 
filed  disclosure  forms,  as  did  NCTA. 

NCTA  reported  spending  over  $1,500  for  meals  during  one  quar- 
ter alone,  in  1992,  on  the  cable  bill.  They  reported  wining  and  din- 
ing at  restaurants  like  La  CoUine,  Le  Mistral,  the  Red  Sage — the 
list  goes  on  and  on.  In  contrast,  not  one  of  the  firms  hired  by  NCTA 
reported  any  meals  during  that  same  time  period.  That  suggests 
that  they  were  following  a  very  different  standard  of  reporting  than 
their  employer. 

The  most  detail  we  got  on  expenses  from  NCTA's  law  firms  came 
from  Tommy  Boggs,  who  claimed  $20  for  travel  expenses  during 
the  months  of  July  and  August. 

We  also  looked  at  the  drug  patent  extension  fight  from  the  last 
Congress,  and  again  this  illustrates  the  problem  of  spotty  and  in- 
consistent reporting.  Three  major  drug  firms,  American  Home 
Products  Corp.,  Procter  &  Gamble,  and  Upjohn  launched  a  very, 
very  vigorous  lobbjring  campaign  for  patent  extensions  last  Con- 
gress. The  disclosure  forms  show  very  inconsistent  and  gaping  loop- 
holes in  the  law. 

In  short,  our  studies  and  our  experience  show  that  the  current 
lobby  disclosure  records  are  essentially  irrelevant  and  meaningless 
at  this  time.  They  must  be  strengthened  if  they  are  to  be  effective 
at  all.  We  list  in  our  testimony  four  points  for  strengthening,  and 
I  would  be  more  than  happy  to  discuss  them  in  the  questions  and 
answers.  To  briefly  go  through  them,  it  would  be  strengthening  rec- 
ordkeeping requirements  for  gifts,  travel  and  entertainment;  clari- 
fjdng  who  is  required  to  register  as  a  lobbyist  by  making  a  brighter 
line  definition;  raising  the  trigger  from  $1,000  to  $5,000  semiannu- 
ally; and  deleting  the  exclusion  for  incidental  lobbyists. 

We  would  also  like  to  clarify  the  language  in  the  provision  that 
requires  disclosure  of  who  is  funding  and  controlling  coalitions  so 
we  actually  do  learn  that  information.  And  finally,  we  do  not  be- 
lieve that  State  and  local  officials  should  be  exempted  from  the 
lobby  disclosure  law.  We  look  forward  to  working  with  you  to 
strengthen  this  bill  and  get  it  passed  through  the  Congress. 
Thank  you. 

Mr.  Bryant.  Thank  you. 
[The  prepared  statement  of  Ms.  Gilbert  follows:] 
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Statement  of  Pamela  Gilbert 
Director,  Public  Citizen's  Congress  Watch 


Thank  you,  Mr.  Chairman,  and  Members  of  the  Committee  for  the  opportunity 
to  testify  today  on  the  need  to  strengthen  lobbying  disclosure  laws.  My  name  is 
Pamela  Gilbert,  and  I  am  director  of  PubUc  Citizen's  Congress  Watch.  Public  Citizen 
is  a  national  consumer  group  with  over  140,000  members,  founded  by  Ralph  Nader 
in  1971.  Congress  Watch  is  the  lobbying  arm  of  Public  Citizen.  We  applaud  Chairman 
Bryant  for  your  commitment  to  moving  legislation  forward  to  strengthen  and 
rationalize  lobby  disclosure  laws. 

Let  me  start  by  sasdng  that  I  am  a  lobbyist,  and  have  been  for  over  eight 
years.  In  particular,  I  have  lobbied  Congress  --  first  for  the  U.S.  Public  Interest 
Research  Group,  later  for  Public  Citizen  -  to  preserve  strong  white  collar  crime  laws 
such  as  the  Racketeer  Influenced  and  Corrupt  Organizations  (RICO)  Act,  to  protect 
victims'  right  to  sue  corporate  wrongdoers  by  keeping  product  liability  laws  strong, 
and  to  strengthen  health  and  safety  laws  that  protect  consumers.  As  director  of 
Public  Citizen's  Congress  Watch,  I  supervise  a  staff  of  20,  including  five  lobbyists  who 
work  to  represent  the  consumer  perspective  in  issues  such  as  health  care,  banking, 
trade,  and  campaign  finance  reform. 

As  someone  who  has  chosen  a  career  as  a  public  interest  lobbyist,  I  believe 
strongly,  as  does  Public  Citizen,  in  the  right  of  citizens  to  petition  the  government  on 
their  own  behalf  --  essentially,  in  the  right  to  lobby.  At  the  same  time,  as  a  veteran 
of  numerous  legislative  battles,  I  have  seen  over  and  over  how  the  political  system 
is  subverted  by  monied  interests.  The  simple  truth  is  that  money  buys  influence:  it 
buys  clout  through  campaign  contributions,  as  well  as  high-priced  lobbying  and  law 
firms,  poll  takers,  research  outfits,  and  grassroots  lobbying  outfits. 

Big  money  aiso  buys  experience  and  connections.  The  revolving  door  between 
government  and  the  special  interests  is  in  constant  use  these  days.  Public  service  has 
become  less  of  an  ambition  for  bright  young  people  and  more  of  a  means  to  an  end 
for  those  seeking  money  and  power.  Wall  Street  Journal  reporter  Jeffrey  H.  Bimbaum 
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v^^tes  in  his  recent  book,  The  Lobbyists:  How  Influence  Peddlers  Get  Their  Way  in 

Washington: 

Becoming  a  lobbyist  was  increasingly  part  of  the  career  plans  of 
congressional  staffers.  Taking  a  job  on  Capitol  Hill  "became  more  of  a 
means  to  an  end  while  I  was  there,"  said  Carolyn  Blaydes,  a  former  tax 
aide  to  Representative  Tom  Downey.  "People  coming  up  [as  staffers]  see 
it  as  a  way  to  move  up:  become  a  lobbyist  and  probably  double  their 
salary."  Added  David  Raboy,  a  former  top  tax  aide  to  Senator  William 
Roth,  Jr.,  of  Delaware  and  a  lobbyist  with  Patton,  Boggs  &  Blow,  "Ifs 
almost  Uke  an  internship  for  a  doctor...It's  a  card  you  have  to  punch,  [p. 
128] 

Indeed,  while  it  is  scandals  such  as  Charles  Keating's  courting  of  senators  with 
campaign  contributions  that  make  the  headlines,  the  underlying  system  that  makes 
such  scandals  possible  is  what  really  causes  damage.  No  wonder  the  public  is 
alarmed  about  "business  as  usual"  in  Washington.  No  wonder  there  is  a  general 
feeling  that  the  special  interests  have  captured  Washington,  producing  gridlock  and 
a  soaring  deficit.  President  Clinton  has  acknowledged  as  much,  indeed,  he  called  for 
reform  of  campaign  finance  and  lobbying  disclosure  laws  in  his  State  of  the  Union 
address. 

Nowhere  is  the  fact  that  money  buys  access  clearer  than  in  the  campaign 
finance  system.  Lawmakers  are,  unfortunately,  constantly  starved  for  campaign 
donations,  thinking  about  their  next  election.  When  the  PAC  for  a  large  business 
interest  doles  out  money  to  a  lawmaker,  that  interest  buys  access  to  the  lawmaker, 
squeezing  out  citizens  and  constituents  who  cannot  afford  large  campaign 
contributions.  Professional  lobbyists  often  act  as  the  go-betweens,  the  brokers  in 
political  fundraising. 

Indeed,  Public  Citizen  strongly  believes  that  the  simplest,  most  effective  way 
to  make  government  work  for  the  people  is  to  revamp  the  campaign  finance  system. 
Until  there  are  sharp  limits  on  PAC  donations,  restrictions  on  'bundling'  donations, 
limits  on  campaign  spending,  banning  of  soft  money,  and,  most  important,  the 
replacement  of  private  money  with  clean,  public  money  into  the  Congressional  system 
paralleling  the  system  for  presidential  candidates,  terrible  abuses  of  the  political 
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process  will  continue.  In  feet,  there  can  be  no  lobbying  reform  without  campaign 
finance  reform,  because  special  interest  money  will  continue  to  open  doors  for  a  select 
few  while  the  vast  majority  who  cannot  contribute  large  sums  are  left  out  in  the  cold. 

But  campaign  finance  reform  is  not  enough.  Public  Citizen  also  believes  there 
is  a  tremendous  need  for  strengthening  and  updating  lobbying  disclosure  laws.  The 
public  would  benefit  from  access  to  information  about  lobbying  ~  and  the  role  money 
plays  in  it  —  just  the  same  way  it  does  from  information  about  campaign  donations. 
Right  now,  a  citizen  who  wants  to  see  how  her  representative's  vote  on  banking 
deregulation  squares  with  contributions  received  from  the  banking  industry  has  a 
way  to  do  it:  the  Federal  Election  Commission  (FEC)  can  provide  her  the  information. 
However,  if  she  wants  to  know  how  much  money  banking  interests  spent  lobbying 
that  Member  of  Congress  and  the  Member's  staff,  what  sorts  of  gifts,  meals  and 
entertainment  they  enticed  them  with  —  she  will  be  hard  pressed  to  find  out. 

The  reason  she  could  not  find  out  is  not  for  lack  of  lobbying  disclosure  laws.  At 
present,  there  are  several  such  laws:  the  Federal  Regulation  of  Lobbying  Act  (FRLA), 
the  Foreign  Agents  Registration  Act  (FARA),  and  legislation  known  as  the  HUD  and 
Byrd  amendments.  The  problem  is  that  these  laws  are  cumbersome,  vague,  riddled 
with  loopholes,  and  are  barely  enforced.  As  Senator  Carl  Levin  (D-MI)  has  pointed 
out,  of  the  roughly  13,500  people  and  organizations  listing  their  services  in  the  book 
Washington  Representatives,  only  about  3,500  actually  register  as  lobbyists.  Even 
those  lobbyists  that  register  rarely  provide  useful  information. 

This  is  not  entirely  the  fault  of  lobbyists.  The  most  recent  set  of  guidelines  for 
complying  with  the  FRLA  dates  back  to  1946  --  and  actually  predates  U.S.  v.  Harriss, 
a  1954  U.S.  Supreme  Court  decision  which  narrowed  registration  requirements.  This 
means  that  each  lobbyist  must  make  a  judgment  about  what  needs  to  be  reported. 
The  result  is  vagueness,  inconsistency,  and  plenty  of  disclaimers. 

Recently  Public  Citizen  examined  lobbying  disclosure  forms  for  lobbyists  and 
organizations  reporting  activities  in  three  major  legislative  battles  in  the  lOlst  and 
102nd  Congress.  We  looked  to  see  whether  lobbyists  were  specific  about  which  issues 
they  were  lobbying  on;  whether  the  amounts  they  reported  spending  seemed  realistic; 
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whether  they  reported  sources  of  funding;  whether  or  not  they  reported  whom  they 

lobbied;  and  whether  or  not  they  itemized  gifts,  travel,  and  meals.  Predictobly,  we 

found  that  the  lobbying  disclosure  reports  were  woefully  inadequate: 

•RICO  -  The  Problem  of  Misleading  Coalitions.  As  Jef&ey  Bimbaum 

writes  in  The  Lobbyists,  the  use  of  misleading  coalitions  has  grown  in  recent 

years: 

[I]ncreasingly,  lawmakers  saw  fewer... individual  pressure  groups. 
Instead  what  they  saw  was  a  coalition  of  interests  that  claimed  to  care 
about  the  public  good,  often  led  by  organizations  that,  politically 
speaking,  were  less  offensive  to  an  elected  ofQcial  than  were  the  self- 
interested  corporations  that  tended,  in  reality,  to  bankroll  such  efforts. 
Lobbyists  even  had  a  term  for  this  tJTpe  of  special-interest  manipulation. 
It  was  called  creating  coalitions  of  nontraditional  allies,  [p.  36] 

One  example  of  this  phenomenon  emerged  in  the  late  19808  and  early  1990s, 
through  a  group  called  the  Business  Coalition  for  RICO  Reform.  The  Coalition 
lobbied  hard  to  weaken  the  RICO  Act  to  make  it  virtually  impossible  to  sue 
accountants  and  law  firms  who  participated  in  S&L  and  other  mfgor  white 
collar  crime  scams.  Forms  filed  by  the  law  firm  Rivkin,  Radler,  Dunne  &  Bayh 
on  behalf  of  the  Business  Coalition  for  RICO  Reform  firom  January  1989  - 
January  1990,  during  the  101st  Congress,  fail  to  reveal  the  source  of  funding 
for  this  coalition.  While  the  coalition  counted  such  members  as  the  American 
Civil  Liberties  Union  (ACLU)  and  the  AFL-CIO,  because  current  disclosure 
laws  are  so  weak,  it  remains  a  mystery  to  this  day  who  actually  was  funding 
and  controlling  the  coalition's  work. 

•Cable  Television  Reregulation  ~  The  Problem  of  Inadequate  Gift 
Reporting.  In  the  face  of  a  major  reregulation  bill,  the  National  Cable 
Television  Association  (NCTA)  pulled  out  all  the  stops,  hiring  a  virtual  who's 
who  of  powerhouse  lobbying  and  law  firms:  The  Duberstein  Group;  Patton 
Boggs  and  Blow;  Manatt,  Phelps,  Phillips  and  Kantor,  among  others.  All  of 
these  groups  filed  disclosure  forms,  as  did  NCTA's  own  lobbyists.  Yet  the 
information  provided  raises  more  questions  than  answers.  For  example,  NCTA 
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lobbyists  reported  spending  $1,624.05  for  meals  during  the  3rd  quarter  of  1992 
alone.  During  the  months  leading  up  to  votes  on  cable  reregulation,  NCTA 
lobbyists  reported  wining  and  dining  at  some  of  the  swankiest  restaurants  in 
town,  including  La  Colline,  Le  Mistral,  The  Red  Sage,  and  Two  Quails.  For 
example,  Pamela  Turner,  vice  president  for  government  relations,  dropped 
$101.94  at  The  Peasant  four  days  before  the  first  cable  vote.  Kathleen  Ireland, 
director  of  government  affairs,  spent  $630.86  over  a  six-week  period  from  July 
to  August  at  such  establishments  as  Galileo,  Le  Mistral,  Sfuzzi,  and  La 
Colline.  While  NCTA  lobbyists  were  assiduous  about  reporting  these  meals, 
they  did  not  report  with  whom  they  dined. 

In  contrast,  not  one  of  the  firms  hired  by  NCTA  to  lobby  reported  any 
meals,  suggesting  that  they  followed  a  different  standard  for  reporting  than 
their  employer.  In  fact,  the  most  detail  about  any  expenses  claimed  was 
provided  by  Patton  Boggs  &  Blow,  which  claimed  $20.00  for  Thomas  H.  Boggs 
in  "travel"  expenses  from  July  -  August  1992. 

•Drug  Patent  Extension  -  The  Problem  of  Spotty  Reporting.   During 

the    102nd  Congress,   three   drug  companies,   American  Home   Products 

Corporation  (AHPC),  Procter  &  Gamble,  and  Upjohn,  sought  patent  extensions 

for  certain  drugs,  worth  millions  of  dollars  to  these  companies.  Disclosure 

forms  filed  by  these  companies  and  the  firms  they  hired  raise  many  questions: 

•AHPC's  claims  of  money  spent  lobbjring  are  unrealistic.  A  close  look  at 

the  forms  show  that  AHPC  is  claiming  to  have  spent  just  $4,745  of  its 

own  lobbying,  nearly  half  of  which  went  to  "office  overhead." 

•The  lobby  disclosure  forms  for  one  P&G  employee,  Edwin  L.  Behrens, 

Associate  Director  for  National  Government  Relations,  proves  how 

incomplete  disclosure  requirements  are.  Behrens  assiduously  reported 

time  spent  with  Members  of  Congress  to  the  minute  ana  then  pro-rated 

his  salary  accordingly  to  determine  amount  spent  on  lobbying.  These 

records,  though,  do  not  include  lobbying  of  congressional  staff,  even 

though  lobbyists  generally  spend  much  more  of  their  time  with  staff 
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than  members. 

•The  amounts  reported  expended  by  lobbying  firms  hired  by  Upjohn 

make  little  sense.  At  the  firm  Bailey,  Morris,  and  Robinson,  one  partner 

reported  receiving  zero  dollars  for  the  entire  year.  Another  partner 

reported  receiving  $41,000  for  the  entire  year,  all  in  the  fourth  quarter. 

Still  another  partner,  filing  for  the  whole  firm,  reported  that  the  firm 

received  $30,000  in  the  first  two  quarters  ~  the  same  time  period  for 

which  his  partners  claimed  receiving  nothing  at  all.  Clearly,  it  is 

impossible  to  tell  who  received  how  much  and  when  fi^m  these  forms. 

These  three  cases  of  incomplete  and  inconclusive  reporting  are  hardly  isolated. 

Senator  Carl  Levin  (D-MI)  recently  asked  the  General  Accounting  Office  (GAO)  to 

conduct  a  survey  on  completeness  of  reports  filed.  The  agency's  review  of  a  sample 

of  1,107  quarterly  reports  showed  that  only  32  percent  listed  bill  titles  for  issues 

lobbied;  only  six  percent  described  pubUcations  issued  or  distributed  on  legislative 

issues;  only  one  percent  of  registrants  replied  'yes'  to  the  question  of  whether 

contributions  of  $500  and  more  were  received;  only  2  percent  attached  lists  including 

contributors;  and  a  full  73  percent  reported  zero  money  spent  on  travel,  food,  lodging 

and  entertainment.  In  1989,  Conunon  Cause  also  documented  niimerous  cases  where 

massive  lobbying  campaigns  were  barely  reported.  For  example,  despite  a  number  of 

legislative  fights  during  1988,  R.J.  Reynolds  reported  employing  only  one  active 

lobbyist.  The  company's  corporate  parent,  RJR  Nabisco  Inc.,  listed  only  tiny  amounts 

spent  lobbying  throughout  the  year. 

•  •  • 

Given  the  sorry  state  of  lobbying  disclosure,  and  the  usefulness  that  more 
comprehensive  information  would  provide  in  public  policy  debates,  we  welcome 
Congress'  interest  in  reforming  lobbying  disclosure  laws.  At  the  same  time,  PubUc 
Citizen  appreciates  how  complicated  it  is  to  construct  a  sound,  usefiil  disdosiire  law 
which  provides  usefiil  information  about  lobbying  activities  while  avoiding  intruding 
on  the  public's  constitutional  right  to  petition  their  government,  or  chiUing  in  any 
way  their  wilUngness  to  contact  their  elected  representatives. 
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We  believe  that  any  new  lobbying  disclosure  bill  should  contain  several  crucial 
elements.  Simply  put,  lobbying  disclosure  should  provide  the  public  with  basic 
information  about  how  much  is  expended  or  paid  to  whom,  to  lobby  whom,  on  which 
issues.  To  achieve  this  goal,  it  would  be  necessary  to: 

1.  Consolidate  existing  lobbying  disclosure  laws  so  that  it  is  less  burdensome 
for  lobbyists  to  comply; 

2.  Clarify  the  definition  of  "lobbyist"  to  include  all  those  who  are  paid  to  lobby; 
for  example,  including  attorneys  who  are  also  lobbyists; 

3.  Expand  the  definition  of  "lobbjring  activities"  to  include  contacts  with 
congressional  staff  members  as  well  as  Members  of  Congress,  to  include 
specific  tjrpes  of  contacts  with  the  executive  branch,  and  to  make  sure  that 
paid  lobbsrists'  expenditures  on  grassroots  lobbying  are  included; 

4.  Require  reporting  of  primary  flinders  of  coalitions  so  that  it  is  possible  to  see 
where  funding  and  control  comes  from; 

5.  Require  accurate  reporting  of  money  expended  on  lobbjdng  activities; 

6.  Require  reporting  of  travel,  meals,  and  other  gifts  to  Members  of  Congress 
and  staff  listed  by  Member; 

7.  Require  specificity  about  what  issues  a  lobbsrist  is  lobbjang  on; 

8.  Require  reporting  of  committees  and  executive  branch  entities  lobbied; 

9.  Require  that  information  collected  be  easily  accessed  by  the  public  and 
provide  for  cross  referencing  with  other  relevant  information,  such  as  campaign 
finance  information; 

10.  Provide  effective  enforcement  mechanisms  to  ensure  that  lobbyists  comply 
with  the  law. 

We  appreciate  your  efforts  to  fulfill  these  goals  in  the  LDA,  but  we  believe  the 
bill  falls  short  in  a  number  of  respects.  In  particular.  Public  Citizen  urges  the 
following  changes: 

•Strengthening  recordkeeping  requirements  for  gifts,  travel  and  entertainment 
expenses.  The  LDA  does  not  contain  adequate  reporting  requirements  for  travel 
and  entertainment  expenses,  even  though  this  information  would  be  extremely 
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useful  to  educate  the  public  about  how  1)U8ine88  as  usual"  is  conducted  in 
Washington.  Ideally,  we  support  banning  privately  funded  gifts  and 
entertainment,  but  until  that  happens,  these  practices  must  be  disclosed  to  the 
public.  Registered  lobbyists  should  have  to  do  more  than  simply  supply 
aggregate  amounts  spent  on  lobbying;  they  should  include  a  statement  of  every 
penny  spent  to  wine  and  dine  members  and  their  staff;  all  travel  expenses 
incurred  to  bring  members  and  staff  to  out-of-town  functions;  gifts;  and  any 
other  entertainment  expenditures. 
•Clarify  whom  is  required  to  register  as  a  lobbyist  under  the  LDA  by: 

1.  raising  the  trigger  for  registration  from  $1,000  in  expenses  and 
income  to  $5,000  semiannually; 

2.  striking  the  exclusion  for  those  people  whose  lobbying  activities  "are 
only  incidental  to,  and  are  not  a  significant  part  of,  the  services  provided 
by  such  individual  to  the  client." 

We  are  concerned  that  the  subjective  test  for  exclusion  of  people  whose 
lobbying  activities  are  "incidental  to,  and  are  not  a  significant  part  of..."  is 
vague  to  the  point  that  it  will  invite  abuse.  We  fear  that  too  many  lobbyists 
will  avoid  registration  by  claiming  that  their  activities  are  "not  a  significant 
part"  of  their  services  to  their  client.  We  believe  that  raising  the  dollar 
threshold  to  $5,000  would  weed  out  the  "incidental"  lobbying  activities  with  a 
bright  Une  test  that  would  be  more  difficult  to  evade  than  the  "incidental"  and 
"not  significant  part  of  test.  Meanwhile,  excluding  those  who  spend  less  than 
$5,000  semiannually  should  prevent  burdensome  requirements  for  small 
organizations  which  lobby  only  occasionally. 

•Clarify  Sec.  4(b)3,  which  requires  reporting  of  organizations  that  contribute 
more  than  $5,000  toward  lobbying  activities  over  a  six  month  period, 
significantly  participate  in  the  supervision  or  control  of  the  lobbying  activities, 
and  has  a  direct  financial  interest  in  the  outcome  of  the  lobbying  activities.  We 
applaud  the  chairman  for  including  this  provision  in  the  bill.  As  I  have  already 
stated,  we  are  disturbed  by  the  growth  of  coalitions  whose  source  of  funding 
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is  mysterious.  We  are  concerned,  however,  that  the  language  in  the  bill  offers 
a  great  deal  of  wiggle  room  to  such  coalitions.  In  particular,  the  phrases 
"significantly  participates  in  supervision"  and  "direct  financial  interest"  are 
open  to  wide  interpretation.  Congress  should  give  more  guidance  on  how  these 
terms  are  to  be  defined  in  regulations. 

For  example,  "direct  financial  interest"  must  not  be  Umited  to  firms  that 
would  actually  receive  a  sum  of  money  if  a  particular  bill  were  enacted  or 
regulation  were  promulgated.  A  "direct  financial  interest"  must  also  include 
groups  that  expect  to  receive  a  financial  benefit  fi-om  the  policy  decision  they 
seek.  Such  a  benefit  might  include  a  reduced  UkeUhood  of  being  successfully 
sued  -  like  the  accounting  firms  in  the  RICO  debate  ~  or  a  weaker  regulatory 
"regime  --  like  the  cable  industry  in  the  fight  over  the  cable  bill. 

Likewise,  "significantly  participates  in  supervision"  must  include  all 
groups  who  communicate  with  the  lobbyists  routinely  and  have  input  in  the 
lobbyists'  activities.  If  an  organization  contributes  more  than  $5,000  to  a 
coalition,  and  that  organization  would  benefit  financially  firom  the  lobbjdng 
effort,  then  the  presumption  should  be  that  that  organization  should  be  listed 
on  the  disclosure  form.  In  order  to  keep  the  organization's  contributions  secret, 
the  burden  should  be  on  the  lobbyist  filling  out  the  disclosure  form  to  show 
that  the  organization  does  not  "significantly  participate  in  supervision"  of  the 
lobbyist. 

•Require  lobbying  of  state  and  local  public  officials  to  be  reported.  Right  now, 
there  is  an  exemption  in  the  bill  for  lobbying  by  state  and  local  officials.  Yet 
many  such  entities  maintain  offices  in  Washington  whose  exclusive  purpose  is 
to  lobby,  some  hire  private  lobbying  firms  to  represent  them  as  well.  Often 
such  officials  or  local  bodies  lobby  on  transportation,  environmental  and  other 
issues  of  pubhc  concern  that  should  be  revealed  hke  any  other  sort  of  lobbying. 
Again,  I  thank  you  for  the  opportunity  to  testify  today,  and  commend  you  on 
your  hard  work  to  date.  We  appreciate  that  this  is  a  complicated  issue  and  many  of 
the  issues  we  and  others  have  raised  will  be  difficult  to  address.  Public  Citizen  is 
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eager  to  work  with  this  committee,  the  Congress  and  the  president  to  ensure  this 
legislation  will  be  effective  in  shining  some  much  needed  sunshine  onto  the  world  of 
Washington  lobbying. 

Current  events  show,  once  again,  why  disclosure  is  so  badly  needed.  For  even 
as  we  discuss  lobbjdng  disclosure  at  this  hearing,  even  as  public  concern  has  grown, 
and  the  president  himself  has  drawn  attention  to  the  problem  of  special  interest 
lobbying,  highly  paid  lobbyists  are  enjo3dng  a  bonanza  right  now.  President  Clinton's 
activist  stance  on  Capitol  Hill  has  sent  special  interest  groups  scrambling  to  hire 
lobbyists.  On  March  18, 1993,  the  Wall  Street  Journal  reported:  "drug  companies,  the 
insurance  industry,  hospitals,  doctors  and  an  array  of  other  health  interests  are 
snapping  up  politically  connected  lobbyists  and  lawyers  to  prepare  for  the  struggles 
ahead."  Good  lobbying  disclosure  won't  stop  the  special  interests  ~  but  it  will  expose 
their  activities  to  the  public,  an  important  first  step. 
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Mr.  Bryant.  Mr.  Hudson. 

STATEMENT    OF   J.    WILLIAM    HUDSON,    PRESIDENT,    INTER- 
NATIONAL ASSOCIATION  OF  REFRIGERATED  WAREHOUSES 

Mr.  Hudson.  Mr.  Chairman,  my  name  is  Bill  Hudson.  I  am 
president  of  the  International  Association  of  Refrigerated  Ware- 
houses. I  am  also  chairman  of  the  International  Committee  of  the 
American  Society  for  Association  Executives.  I  have  been  a  volun- 
teer in  the  association  industry  for  over  15  years. 

ASAE  is  pleased  to  have  this  opportunity  to  present  this  testi- 
mony on  H.R.  823,  and  we  thank  the  subcommittee  for  its  coopera- 
tion with  our  members  and  their  views  to  this  date. 

ASAE  is  a  professional  society  of  over  21,000  association  execu- 
tives representing  more  than  9,000  national.  State,  and  local  asso- 
ciations. Most  of  our  members  work  for  associations  with  less  than 
10  employees.  ASAE's  members  represent  tax-exempt  organizations 
exempt  primarily  under  Internal  Revenue  Code  sections  501(c)(6) 
and  501(c)(3). 

It  would  be  hard  to  find  an  individual  who  is  not  involved  with 
or  affected  by  associations.  In  many  industries  and  professions,  as- 
sociations are  a  valuable  resource  in  providing  public  officials  with 
technical  and  economic  expertise.  Associations'  lobbying  activities 
provide  bodies  such  as  this  House  with  essential  data  prior  to  en- 
actment of  legislation. 

Today,  the  responsible  and  collective  interests  of  association 
members  in  advancing  their  knowledge,  improving  their  products, 
increasing  their  professional  skills,  and  enhancing  their  legislative 
standing  provide  many  benefits  to  the  public,  and  lobb3dng  is  one 
means  of  assuring  that  affected  interests  have  a  say  in  policy  en- 
actment. Without  associations  providing  Congress  with  vital  infor- 
mation about  policy  matters  affecting  every  interest  imaginable, 
millions  of  Americans  would  lose  effective  representation  through 
their  associations  and  professions. 

Grenersdly  speaking,  ASAE  supports  the  current  Federsd  law  and 
policies  on  lobbying  regulations  and  expenses.  The  current  law  em- 
phasizes full  disclosure  smd  no  Federal  limitations  on  lobbying  ex- 
penditures. This  offers  a  balance  between  the  public's  right  to  know 
what  interests  are  active  in  policy  debates  and  the  first  amendment 
rights  of  individuals  and  associations  acting  directly  or  through  lob- 
bying organizations  to  petition  government. 

In  addition,  ASAE  supports  the  ability  of  associations  to  commu- 
nicate freely  with  Federal  departments  and  agencies  without  direct 
or  indirect  limitations.  This  current  position  leads  ASAE  to  gen- 
erally support  the  disclosure  provisions  of  H.R.  823,  which,  if  it 
errs,  errs  on  the  side  of  disclosing  relationships  and  streamlining 
current  reporting  and  registration  requirements. 

ASAE  supports  the  proposed  reporting  requirements  which 
would  allow  for  one  report  per  organization  to  be  filed  twice  a  year. 
This  would  save  a  great  deal  of  time  and  energy  that  is  currently 
being  spent  filing  reports  every  quarter.  We  feel  that  other  tax-ex- 
empt organizations  would  also  favor  the  new  reporting  require- 
ments as  well  because  they  would  allow  the  use  of  the  lobbying  ex- 
penditure figures  as  reported  on  IRS  form  990  instead  of  having  to 
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make  cumbersome  and  separate  calculations  as  is  presently  the 
case. 

ASAE  also  applauds  the  fact  that  all  of  the  lobbying  statutes  J 
have  been  unified  into  one  comprehensive  bill.  ASAE,  however,  ■ 
supports  the  oversight  of  registration  by  the  Justice  Department 
and  not  the  Office  of  Government  Ethics.  ASAE  had  grave  concerns 
about  the  transfer  of  oversight  responsibility  to  the  Office  of  Gov- 
ernment Ethics  in  the  previous  bill.  This  concern  is  based  upon  our 
previous  negative  experience  with  the  executive  branch  agency. 

From  our  point  of  view,  OGE  does  not  have  a  clear  understand- 
ing of  the  important  work  done  by  the  association  community  in 
the  policjrmaking  process  and  the  role  of  associations  in  our  demo- 
cratic system.  Their  prior  actions,  which  attempted  to  impose  a  gag 
rule  on  association  communities,  indicated  that  OGE  appeared  to 
believe  it  was  above  the  law.  ASAE  opposes  any  new  delegation  of 
power  to  this  agency  because  it  is  not  accountable  and  accessible 
to  the  people  it  purports  to  regulate. 

Finally,  with  its  current  organizational  structure,  OGE  would 
definitely  be  understaffed  to  handle  the  task  of  managing  and  regu- 
lating lobbying  disclosure  activities.  While  some  of  these  problems 
at  OGE  could  be  solved  with  little  difficulty,  the  problem  of  organi- 
zational structure  is  not  as  easily  remedied  in  this  time  of  fiscal  re- 
straint. It  would  make  more  sense  to  maintain  the  current  over- 
sight of  the  House  and  Senate  with  regard  to  congressional  lobby- 
ing. 

While  ASAE  strongly  supports  appropriate  and  complete  reg- 
istering and  reporting  of  lobbying  and  lobbying  expenditures,  we 
have  several  concerns  about  H.R.  823.  First,  we  beUeve  lobbying 
activities  should  be  much  more  narrowly  defined  within  H.R.  823. 
There  is  no  reason  to  expand  the  current  definition  of  lobbying 
which  we  define  loosely  as  being  any  direct  communication  regard- 
ing pending  legislation  to  a  Member  of  Congress  or  arguably  con- 
gressional staff*.  The  definition  of  lobbying  activities  in  section  3(8) 
of  H.R.  823  needs  to  be  narrowed,  or  eliminated  entirely  from  the 
bill. 

ASAE  is  also  unclear  what  is  meant  by  a  "media  organization," 
as  it  is  not  clearly  defined  in  section  3(9)(b)  of  the  legislation. 
ASAE  supports  broad  exemption  of  association-based  meeting  and 
communication  activities  under  the  first  amendment  rights  ac- 
corded the  press.  Associations  are  media  organizations  and  more  so 
than  most  metropolitan  newspapers,  they  disseminate  information 
of  all  types  to  their  members. 

In  conclusion,  Mr.  Chairman,  and  members  of  the  subcommittee, 
we  support  your  efforts  at  streamlining  the  current  rules  governing 
lobbying  regulation  and  disclosure.  We  oppose  the  overbroad  defini- 
tion of  lobbying  to  include  internal  research  and  preparation  of  pol- 
icy studies.  We  are  ill  at  ease  with  expansion  of  coverage  to  include 
the  executive  branch,  and  we  hope  that  the  Congress  will  study 
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this  area  with  more  care.  Finally,  we  request  that  associations  be 
specifically  defined  as  media  organizations  to  protect  association 
first  amendment  rights. 

We  thank  you  for  the  opportunity  to  testify,  and  look  forward  to 
working  with  you. 

Mr.  Bryant.  Thank  you,  Mr.  Hudson. 

[The  prepared  statement  of  Mr.  Hudson  follows:] 

WRITTEN  TESTIMONfY  OF 
J.  William  Hudson 

AMERICAN  SOaETY  OF  ASSOCIATION  EXECUTTVES 
1575  Eye  Street,  N.W.,  Washington,  D.C.  20005 
Telephone:  (202)  626-2703 

Mr.  Chairman,  my  name  is  J.  William  Hudson.  I  am  the  President  of  the 
Inteniational  Association  of  Refrigerated  Warehouses,  and  I  currently  serve 
as  Chairman  of  the  International  Committee  of  the  American  Society  of 
Association  Executives  (ASAE).   I  have  been  a  volunteer  leader  in  the  associa- 
tion commimity  for  over  10  years. 

L  INTRODUCnON 

ASAE  is  pleased  to  have  this  opportunity  to  present  testimony  before  the 
Subcommittee  on  Administrative  Law  and  Governmental  Relations  of  the 
House  Committee  on  the  Judiciary  regarding  the  Lobbying  Disclosure  Act  of 
1993   (HR.  823).   First,  we  would  like  to  commend  the  Subcommittee  and  its 
staff  for  the  hard  work  that  has  gone  into  preparing  this  legislation.  We 
found  the  Subcommittee  staff  to  be  extremely  helpful  and  open  to  suggestions 
from  our  membership. 

Mr.  Chairman,  ASAE  is  a  professional  society  of  over  21,000  association  exec- 
utives representing  more  than  9,000  national,  state,  and  local  associations. 
Most  of  our  members  work  for  associations  with  less  than  10  employees. 
ASAE's  members  represent  tax  exempt  organizations,  mostly  under  Internal 
Revenue  Code  Sections  501(c)(6)  and  501(c)(3). 

It  would  be  hard  to  find  an  individual  who  is  not  involved  with  —  or  af- 
fected by  associations.  In  fact,  a  recent  survey  indicated  that  7  out  of  10 
Americans  belong  to  at  least  one  association.   Associations  are  virtually  om- 
nipresent in  today's  society,  yet  few  people  really  understand  how  pervasive 
the  network  is  or  the  importance  of  associations  to  policy  development. 

The  public  has  come  to  depend  upon  the  social  and  economic  benefits  that  as- 
sociations provide.  These  broad  benefits  include:  education  of  association 
members  on  techrucal  and  scientific  matters,  business  practices,  and  legal  is- 
sues; setting  of  professional,  performance,  and  safety  standards;  development 
and  enforcement  of  ethical  canons;  and  the  representation  of  many  private 
interests  before  local,  state,  and  federal  government  agencies  and  legislative 
bodies. 

In  many  industries  and  professions,  associations  are  a  valuable  resource  in 
providing  public  officials  with  technical  and  economic  expertise.  They  are  es- 
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sential  "players"  when  it  comes  to  providing  lawmakers  with  economic  data, 
survey  results,  technical  analysis,  fX)licy  analysis  and  other  unique  types  of  in- 
formation related  to  am  industry  or  profession.  Associations'  lobbying  activi- 
ties provide  bodies  such  as  this  House  with  essential  data  prior  to  the  enact- 
ment of  policy.   In  a  sense,  we  serve  as  a  voluntary  "fail  safe"  mechanism  that 
insures  access  and  input  from  affected  interests  during  the  legislative  process, 
and  which  often  prevents  many  bad  ideas  from  becoming  law. 

A  Hudson  Institute  survey  commissioned  by  ASAE  found  that,  of  those  asso- 
ciations surveyed,  associations  would  spend  almost  $48  billion  directly  or  in- 
directly in  1989.'  The  5,500  associations  surveyed  represented  only  a  small 
sample  of  the  960,000  nonprofit  organizations  which  are  part  of  our  econ- 
omy.2  Broken  down,  this  figure  includes  $14.5  billion  spent  on  standards  set- 
ting, $5.3  billion  spent  on  education  and  training,  and  ^.3  billion  worth  of 
volunteer  time  (conservatively  estimated  at  $10  per  hour)  proffered  to  con- 
duct association  activities,  including  community  service. 

Associations  in  America  are  unique.  They  perform  many  of  the  social  service 
roles  which  would  otherwise  have  to  be  carried  out  by  government.  In  1830, 
French  statesman  and  author  Alexis  de  Tocqueville  observed  that: 

"Americans  of  all  ages,  all  stations  of  life,  and  all  types  of  dispositions  are  forever 
fonning  associations.  There  cu^  not  only  commercial  and  industrial  associations  in 
which  all  take  part,  but  others  of  a  thousand  different  types  -  religious,  moral,  serious, 
futile,  very  general  and  very  limited,  immensely  large  and  very  minute."'' 

Today,  the  responsible  and  collective  interests  of  association  members  -  in 
advancing  their  knowledge,  improving  their  products,  increasing  their  pro- 
fessional skills,  and  enhancing  their  legislative  standing  -  provide  many  ben- 
efits to  the  public  And  lobbying  is  one  means  of  assuring  that  affected  inter- 
ests have  a  say  in  policy  development  and  implementation.  Without  associa- 
tions providing  Congress  vital  information  about  policy  matters  affecting  ev- 
ery interest  imaginable,  millions  of  Americans  would  lose  effective  represen- 
tation through  their  associations  and  professions. 


1  The  Value  of  Associations  to  American  Society:  A  Report  by  the  Hudson  Institute:  published 

by  the  Foundation  of  the  American  Society  of  Association  Executives,  1990. 

^  Internal  Revenue  Service  Commissioner's  Annual  Report,  1988,  Table  20. 

^Alexis  de  Tocqueville,  Democracy  in  America  (New  York:  Vintage  Books,  1954),  vol.  1 
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IL         SUPPORTIVE  COMMENTS  ON  THE  LOBBYING  DISCLOSURE  ACT 
OF  1993 

A.  Support  of  Full  Disclosure  of  Lobbying  Activities 

Generally  speaking,  ASAE  supports  the  current  federal  law  and  policies  on 
lobbying  regulations  and  expenses.  The  current  law  emphasizes  full  disclo- 
sure and  no  federal  limitations  on  lobbying  expenditures.  This  offers  a  bal- 
ance between  the  public's  right  to  know  what  interests  are  active  in  policy  de- 
bates, and  the  First  Amendment  rights  of  individuals  and  associations,  acting 
directly  or  through  lobbying  organizatior^,  to  "petition"  government. 

In  addition,  ASAE  supports  the  ability  of  associations  to  communicate  freely 
with  federal  departments  and  agencies  without  direct  or  indirect  limitations. 
This  current  position  leads  ASAE  to  generally  support  the  disclosure  provi- 
sions of  H.R.  823,  which,  if  it  errs,  errs  on  the  side  of  disclosing  relationships 
and  streamlining  current  reporting  and  registration  requirements. 

B.   Support  of  Proposed  Reporting  Requirements 

ASAE  supports  the  proposed  reporting  requirements  which  would  allow  for 
one  report  per  organization  to  be  filed  twice  a  year.  This  would  save  a  great 
deal  of  the  time  and  energy  that  is  currently  spent  filing  reports  every  quarter. 
We  feel  that  other  tax-exempt  organizations  would  also  favor  the  new  report- 
ing requirements  as  well,  because  they  would  allow  the  use  of  the  lobbying 
expenditure  figures  as  reported  on  IRS  Form  990  instead  of  having  to  make 
cumbersome  and  separate  calculations,  as  is  presently  the  case. 

C.  Support  for  Consolidation  of  Diverse  Lobbying  Statutes 

ASAE  also  applauds  the  fact  that  all  of  the  lobbying  statutes  have  been  unified 
into  one  comprehensive  bill.   This  should  allow  for  a  better  understanding  of 
the  rules,  and  lead  to  increased  compliance  by  individuals  and  organizations 
who  may  be  unaware  of  all  applicable  lobbying  statutes  under  the  present 
scheme  of  regulation. 

IIL  CONCERNS  ABOUT  THE  LOBBYING  DISCLOSURE  ACT  OF  1993 

A.  Overbroad  Definition  of  "Lobbying  Activities"— 

"...[PJreparation,  planning  activities,  research  and  other  background 

work..."  should  not  be  considered  "Lobbying  Activities" 

While  ASAE  strongly  supports  appropriate  and  complete  registering  and  re- 
porting of  lobbying  and  lobbying  expenditures,  there  are  several  flaws  in  H.R. 
823.  If  enacted  in  its  present  form,  H.R.  823  could  eliminate  the  legitimate 
flow  of  research  and  information  to  association  members  and  the  public.  It 
also  raises  troubling  Constitutional  questions  to  the  extent  that  individuals 
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and  institutions  may  feel  thwarted  or  reluctant  to  carry  out  lobbying  activities, 
communications,  and  direct  advocacy  on  policy  matters. 

"Lobbying  activities"  should  be  much  more  narrowly  defined  within  H.R. 
823.  There  is  no  reason  to  expand  much  beyond  the  current  definition  of 
lobbying,  which  we  define  loosely  as  being  any  direct  communication 
regarding  pending  legislation  to  a  Member  of  Congress  or,  arguably. 
Congressional  staff. 

The  definition  of  "lobbying  activities,"  found  ujider  Section  3  (8)  of  the  cur- 
rent legislation  needs  to  be  more  narrowly  defined  or  eliminated  entirely 
from  the  bill.  For  example,  H.R.  823  suggests  that  the  mere  "...  preparation, 
planning  activities,  research  and  other  background  work  ..."  related  to  gov- 
ernment affairs  activities  should  be  construed  as  "lobbying  activities."   Due  to 
the  potentially  "chilling"  impact  such  action  might  have  on  trade  associa- 
tions, professional  societies,  and  charitable  organizations,  we  respectfully  sug- 
gest that  this  provision  be  eliminated  from  H.R.  823,  or  some  compelling  rea- 
son be  shown  as  to  why  such  activities  are  targeted  for  scrutiny  and /or 
disclosure. 

C.  Educational  and  Information  Activities  Directed  to 
Members  of  Associations  do  not  constitute  "Lobbying" 

Many  of  the  activities  that  associations  currently  undertake  are  best  character- 
ized as  "educational"  and  "informational"  in  nature.   ASAE  is  concerned  lest 
such  legitimate,  non-advocacy  activities,  could  suddenly  become  defined  as 
"lobbying  activities"  under  the  proposed  expanded  definition. 

Taken  to  its  extreme,  many  groups  that  are  501(c)  organizations  and  which 
regularly  publish  updates  on  regulatory  actions,  publish  legislative  and /or  le- 
gal analysis  of  policy  debates,  sponsor  public  forums  with  elected  officials,  or 
even  provide  lists  of  sitting  office  holders  to  the  general  public,  could  find 
themselves  having  to  register  and  report  as  'lobbyists." 

In  addition,  organizations  that  do  have  a  program  of  direct  legislative  contact 
could  find  a  higher  percentage  of  their  activities  being  labeled  "lobbying," 
when  in  fact,  such  activities  are  either  simple  information  dissemination  to 
their  memberships  or  a  protected  exercise  of  First  Amendment  rights  to 
members  of  the  general  public 

Because  the  proposed  law  is  so  vague  in  its  definition  of  "lobbying,"  and  does 
not  refer  to  direct  communications  about  specific  legislation,  some  members 
of  ASAE  feel  that  virtually  any  policy-related  opinion  voiced  by  an  associa- 
tion employee  to  an  association  volunteer  could  be  construed  as  "lobbying." 
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D.  Associations  are  "Media  Organizations"  and 
Need  to  be  Recognized  as  Such 

Finally,  ASAE  is  unclear  as  to  what  a  "media  organization"  is,  as  it  is  not 
clearly  defined  under  Section  3  (9)(B)  of  the  legislation.   ASAE  supports  the 
broad  exemption  of  association-based  media  and  communications  activities 
under  the  First  Amendment  rights  accorded  press  activities. 

Millions  of  Americans  depend  upon  the  quick,  reliable,  and  unique  types  of 
information  provided  to  ihem  by  their  associations.   Any  description  of  a 
"media  organization"  must  include  associations,  since  they  disseminate  a 
continuous  stream  of  information  through  their  own  magazines,  scientific 
and  technical  journals,  newsletters,  educational  tracts,  and  other  means.      In 
fact,  the  circulation  of  many  association  publications  dwarfs  all  but  the  largest 
metropolitan  newspapers,  and  there  is  no  basis  to  deny  assodation-based 
media  activities  the  same  protections  afforded  the  commercial  press  in  H.R. 
823. 

This  express  exemption  for  association-based  media  may  also  help  to  allay 
other  concerns  expressed  by  associations  regarding  the  vague  and  overbroad 
definition  of  "lobbying"  and  "lobbying  activities"  found  elsewhere  in  H.R 
823. 

E.  Expansion  of  "Lobbying"  to  Include  Communications 
to  the  Executive  Branch  is  Questionable  —  Let's  Study  This  More 

ASAE  has  many  members  who  oppose  expansion  of  the  definition  of 
"lobbying"  to  include  Executive  Branch  communications,  although  it  does 
not  specifically  oppose  this  provision  at  the  present  time.    Overall,  we  think 
that  recent  executive  orders,  ethics  riiles,  and  other  procedures  enacted  in 
recent  years  insure  a  swift  cure  to  any  perceived  abuse  of  power  or  improper 
"access"  to  Executive  Branch  employees.   Regrettably,  any  venture  into 
controlling  communications  vnih  the  Executive  Branch  inevitably  leads  to 
more  questions  than  answers.  We  suggest  that  Congress  study  this  expansion 
v^th  the  greatest  of  scrutiny. 

in.       CONCLUSION 

In  conclusion,  Mr.  Chairman  and  members  of  the  Committee,  we  support 
your  efforts  at  streamlining  the  current  rules  governing  lobbying  regulation 
and  disclosure.  We  oppose  the  overbroad  definition  of  "lobbying"  to  include 
internal  research  and  preparation  of  policy  studies,  we  are  ill  at  ease  with  ex- 
pansion of  coverage  to  include  the  Executive  Branch  and   hope  that  Congress 
will  study  this  area  with  utmost  care,  and  we  request  that  associatioris  be 
specifically  defined  as  "media  organizations"  to  protect  association  First 
Amendment  concerns. 

We  look  forward  to  working  with  you  and  the  Committee  on  this  matter. 
We  deeply  appreciate  the  time  you  have  allowed  for  us  to  share  our  thoughts 
on  this  important  matter. 

Thank  you,  Mr.  Chairman. 
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Mr.  Bryant.  The  Chair  recognizes  himself  for  5  minutes. 

I  would  first  like  to  say  my  sentiments  are  very  much  the  same 
as  those  that  have  been  expressed  by  the  two  public  interest  groups 
that  are  here,  Common  Cause  and  Public  Citizen,  and  I  think  that 
is  probably  the  case  with  most  of  us  here. 

What  I  am  concerned  about,  though,  is  the  impression  that  is 
constantly  given  is  that  Members  are  induced  to  make  different  de- 
cisions after  they  have  been  elected  and  come  here  simply  because 
somebody  is  taking  them  to  dinner  or  spending  funds  on  them.  I 
asked  my — I  couldn't  remember  what  happened  with  RICO.  That 
is  why  I  asked  Paul  to  come  and  ask  you,  Pam. 

But  you  mentioned  the  cable  bill  and  RICO.  I  can  tell  you  as  a 
Member  here  I  don't  think  there  has  probably  ever  been  a  lobbying 
campaign  that  pulled  out  every  stop  and  attempted  every  means  of 
changing  venues  like  the  one  that  was  raised  on  behalf  of  the  cable 
bill,  and  not  far  behind  that  probably  was  this  RICO  reform  bill. 
In  the  case  of  RICO,  you  had  not  only  business,  but  you  had  a  la- 
borer and  you  had  all  kinds  of  people  involved  in  it. 

So  you  not  only  had  the  daily  lobbying  effort  going  on,  but  you 
had  an  enormously  broad  scope  of  people  who  had  been  active  in 
campaigns,  and  yet  neither  of  those  passed. 

Ms.  Gilbert.  That  is  true,  although  we  escaped  RICO  by  the 
skin  of  our  teeth. 

Mr.  Bryant.  But  in  passing  it  was  the  exact  opposite  of  what  the 
cable  industry  wanted  is  my  point. 

Ms.  Gilbert.  That  is  exactly  so,  and  we  never  take  the  position 
that  it  is  simply  money  that  comes  up  here  and  purchases  votes. 
It  is  just  a  part  of  the  process,  a  part  of  the  process  that  we  believe 
has  tremendous  undue  influence  and  needs  to  be  taken  out  of  the 
process  so  we  can  have  a  more  fair  and  equal  public  policy  debate. 

I  thought  in  the  previous  panel  it  was  so  interesting,  Mr.  Maz- 
zoli's  series  of  questions  to  everybody  on  the  panel.  I  would  love 
you  to  ask  me  and  ask  Ann  those  same  questions.  No,  I  do  not  go 
out  to  dinner,  nor  to  lunch,  nor  to  breakfast  with  any  Member  of 
Congress  or  any  staff  member.  In  8V2  years  of  lobbying  I  might 
have  taken  one  or  two  staff  members  to  breakfast  a  couple  of  times. 
We  don't  have  an  expense  account  for  that.  It  is  not  even  part  of 
my  consciousness  of  what  I  do  every  day  as  a  lobbyist.  And  yet  the 
professional  lobbyists  in  this  town  working  for  a  private  interest, 
they  can't  imagine  doing  their  job  without  doing  that. 

It  puts  us,  it  puts  the  public  interest  community,  people  who  can- 
not hire  those  folks,  at  a  tremendous  disadvantage. 

Mr.  Bryant.  Well,  let  me  jump  in  and  say  that  I  think  we  should 
eliminate  all  but  de  minimis  giving  gifts  and  benefits  and  so  forth 
if  for  no  other  reason  just  eliminating  perception  or  any  possible 
misinterpretation  of  what  really  goes  on  here. 

All  I  am  trying  to  say  is  that  in  the  course  of  changing  and  im- 
proving the  situation  I  really  think  it  is  wrong  of  you  and  wrong 
of  anyone  to  suggest  that  this  place  changes  its  mind  because  of 
things  like  that.  I  don't  have  a  policy  either  way.  I  don't  think  I 
have  gone  to  dinner  or  lunch  or  breakfast  with  a  lobbyist  in  years. 
I  don't  want  to. 

When  we  see  you  coming,  it  is  work.  I  don't  want  to  sit  down  and 
talk  about  these  issues.  And  I  think  most  Members  are  that  way. 
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We  are  just  too  doggone  busy.  And  I  just  think  it  is  a  shame  if  you 
leave  a  different  impression.  Because  I  mean  I  think  with  99  per- 
cent of  the  Members  here  they  don't  give  a  hoot  whether  they  ever 
get  to  spend  any  time  with  a  lobbyist  over  lunch  the  rest  of  their 
lives.  Who  has  the  time  for  it?  That  is  the  only  point  that  I  was 
making. 

I  guess,  Ms.  McBride,  what  I  would  ask  you  is — you  have  said 
this  bill  shouldn't  pass  now  unless  it  has  got  this  disclosure  in  it 
of  any  kind  of  benefit  or  any  kind  of  a  gift  given  by  a  lobbyist  of 
any  kind.  We  are,  I  think,  going  to  pass  legislation  to  severely  pro- 
scribe the  level  of  gift-giving  as  possible.  I  support  nothing  more 
than,  as  I  said,  anything  beyond  de  minimis  being  prohibited. 

Now,  however,  you  say  we  shouldn't  pass  the  bill.  Last  year  you 
said.  Well,  it  will  be  good  to  also  report  the  giving,  but  the  bill  oth- 
erwise is  worth  passing.  Now,  you  are  saying  don't  pass  the  bill  at 
all.  What  has  happened?  I  don't  understand  what  the  difference  is 
in  last  year  and  this  year. 

Ms.  McBride.  I  am  really  glad  to  have  an  opportunity  to  respond 
to  that  question. 

Mr.  Bryant.  Well,  you  knew  you  were  going  to  get  that  oppor- 
tunity, I  am  sure. 

Ms.  McBride.  We  testified  last  year  before  Senator  Levin's  com- 
mittee and  enthusiastically  supported  his  efforts.  We  have  been 
working  on  this  issue  for  some  20  years,  and  a  lobby  disclosure  bill 
had  not  been  considered  since  the  early  1980's.  And  we  were  enthu- 
siastic about  parts  of  it,  but  we  laid  out  a  serious  concern,  which 
was  not  a  tangential  concern  as  Senator  Levin  characterized  it.  I 
would  like  because  I  think  this  is  important  for  the  record,  to  read 
what  I  said  about  gifts  and  entertainment  and  financial  benefits. 

My  testimony  before  Senator  Levin  last  year  said,  'There  is, 
however,  one  very  important  component  of  lobbying  that  we  believe 
should  be  reported  separately  and  not  included  in  the  overall  ag- 
gregate figure,"  and  I  laid  out  precisely  what  we  have  talked  about 
here  this  morning,  Mr.  Chairman.  The  committee  then  acted,  this 
is  in  the  last  Congress,  and  did  not  include  financial  favors  and 
benefits.  The  bill  came  back  this  year.  We  went  to  Senator  Levin's 
staff  and  made  very  clear  the  level  of  our  concerns,  the  way,  frank- 
ly, we  have  made  them  this  morning,  but  there  were  no  hearings 
in  the  Senate  and  no  opportunity  again  to  lay  out  our  concerns  in 
a  public  way. 

Again,  this  year  it  was  not  included  in  the  bill,  and  our  view  is 
that  it  should  not  go  forward.  These  reform  opportunities  come 
along  very,  very  rarely.  There  has  not  been  a  lobby  disclosure  bill 
passed  since  1946,  and  to  let  a  bill  pass  that  does  not  meet  the 
credibility  test,  does  not  tell  you  about  the  financial  favors  and  ben- 
efits, the  way  money  is  used,  we  think  would  be  wrong. 

Mr.  Bryant.  But  it  was  not  wrong  last  year  when  you  said  that 
you  were  in  favor  of  it.  In  fact,  you  concluded  your  statement  by 
saying  "and  we  strongly  urge  its  passage." 

Ms.  McBride.  We  made  those  statements,  Mr.  Chairman,  as  I 
indicated,  at  the  beginning  of  the  process,  and  we  laid  out  concerns 
that,  frankly,  we  thought  that  the  committee  or  the  Senate  would 
address.   We  laid  out  serious  concerns,  they  have  not  been   ad- 
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dressed,  and  we  do  not  think  it  should  be  passed  in  its  current 
form. 

But  let  me  say  this.  We  could  avoid  this  problem  altogether  if 
this  essential  information  would  be  included  by  the  subcommittee 
and  the  full  committee  and  the  Senate  and  the  House  in  this  bill. 
As  I  stated  at  the  end  of  my  statement,  if  the  Congress  adds  this 
provision  we  are  anxious  to  work  for  its  passage. 

But  we  just  think  that  without  this  provision,  the  legislation 
doesn't  work.  It  doesn't  do  the  trick.  It  doesn't  live  up  to  Congress- 
man Glickman's  credibility  test  and  we  can't  support  it. 

Mr.  Bryant.  Well,  I  think  that  is  extremely  unfortunate  and,  in 
my  view,  a  quite  deceptive  position  for  you  to  take.  You  strongly 
supported  it  last  year.  You  had  three  paragraphs  in  your  statement 
last  year  referring  to  the  fact  that  you  would  like  to  see  this  type 
of  disclosure  you  are  talking  about  in  it,  and  otherwise  you  said 
you  were  in  favor  of  the  bill. 

Let  me  make  very  clear  to  you  we  are  going  to  pass  legislation 
doing  what  in  my  opinion  is  a  whole  lot  more  important  than  what 
you  are  talking  about,  and  that  is  banning  these  kinds  of  gifts,  and 
that  is  a  much  more  effective  means  of  this  than  trying  to  get  in- 
volved in  a  disclosure,  which  is  easy  to  avoid.  You  just  have  your 
friend  give  a  gift  for  you  or  you  arrange  to  get  a  gift  given  by  a 
third  party. 

It  is  not  nearly  as  effective  as  a  ban.  But  to  now  say  that  some- 
how this  legislation  that  you  supported  last  year  doesn't  meet  a 
credibility  test,  I  mean  I  wonder  whose  credibility  is  being  called 
into  question  by  a  statement  like  that. 

Ms.  McBride.  Well,  I  would  like  to  respond  to  that.  First  of  all, 
the  concerns  we  expressed  to  the  Senate  committee  are  not  limited 
to  what  was  said  at  the  beginning  of  the  process.  We  have  contin- 
ued to  convey  our  concerns  about  this  very  forcefully  since  the 
hearings.  At  the  beginning  of  this  Congress  we  met  with  Senator 
Levin's  staff  and  told  them  the  depth  of  our  problem  with  this. 

Second,  we  are  for  a  ban  as  well.  But  if  we  are  going  to  wait  for 
Congress  to  pass  a  ban,  if  this  happens  next  week  and  makes  all 
of  this  moot,  that  would  be  terrific.  That  has  not  been  our  experi- 
ence with  these  kinds  of  issues,  and  in  fact  the  last  action  on  gifts 
taken  by  Congress  removed  disclosure.  So  we  believe  that  until 
that  ban  is  passed,  and,  Mr.  Chairman,  we  will  work  with  you  as 
hard  as  we  can  to  get  that  ban  passed.  But  until  it  is  passed  these 
kinds  of  important  parts  of  lobby  disclosure  should  be  disclosed.  As 
I  said,  pursuing  your  approach  would  be  like  saying  until  we  get 
campaign  reform  we  shouldn't  disclose  campaign  contributions. 
That  just  doesn't  make  sense  to  us.  You  disclose  it  until  it  is 
banned,  and  we  will  work  with  you  to  try  and  get  it  banned. 

Mr.  Bryant.  Did  Common  Cause  propose  a  ban?  Do  you  have  a 
bill?  Do  you  have  a  proposal?  Have  you  lobbied  anyone? 

Ms.  McBride.  Yes,  we  have.  We  can  come  up  with  language  and 
we  have  talked  about  it.  We  pushed  very  hard  during  the  1977 
codes  of  conduct  to  have  a  $100  ban  placed  on  gifts  from  anyone 
with  direct  interest  in  legislation.  Over  the  years  that  ban  that  we 
worked  on  has  been  weakened  to  the  point  where  there  is  no  disclo- 
sure. 
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We  can  have  language  for  you  this  week,  Mr.  Chairman,  and  we 
would  be  happy  to  lobby  for  a  gift  ban.  But  that  in  our  view  does 
not  obviate  the  absolutely  essential  need  to  have  these  financial 
benefits  and  favors  and  trips  and  meals  that  are  going  on  every 
day  be  disclosed  as  part  of  a  lobby  disclosure  bill.  It  has  got  to  be 
done  in  our  view. 

Mr.  Bryant.  Ms.  Gilbert. 

Ms.  Gilbert.  I  just  want  to  add  something  from  our  experience 
putting  our  study  together.  There  are  lobbyists  in  town  who  do 
record  gifts  and  meals  very  particularly,  where  they  went  and  who 
they  spoke  to  and  on  what  issue,  which  told  us  that  this  is  not  a 
tremendous  burden.  That  it  is  something  that  can  be  disclosed  and 
will  not  add  too  much  paperwork  or  too  much  burden. 

Mr.  Bryant.  Well,  it  just  seems  to  me  so  logical  that  what  any- 
body would  want  to  do  would  be  to  ban  these  things.  You  have  not 
come  forward  with  a  proposal  to  ban  them.  I  had  a  meeting  with 
you  a  few  weeks  ago,  and  at  that  stage  you  were  still  forming  your 
opinion  and  at  that  stage  nobody  mentioned  a  ban  to  me.  Last  year 
there  was  nothing  said  about  a  ban.  A  ban  is  a  logical  way  to  ap- 
proach it,  and  I  just  think,  frankly,  that  to  say  we  shouldn't  pass 
an  otherwise  very  good  bill  because  you  are  worried  that  a  ban 
might  not  ever  pass  when,  in  fact,  you  were  for  passing  the  bill  last 
year  anyway  causes  me  to  wonder  if  what  you  are  really  doing  is 
trying  to  hold  out  for  something — one  more  thing  to  keep  the  orga- 
nizational ability  to  appeal  to  your  members  and  to  keep  the  orga- 
nization going,  alive  as  opposed  to  substantive  legislation. 

Ms.  McBride.  Mr.  Chairman,  as  you  know,  the  issue  of  banning 
gifts  was  not  on  anyone's  political  radar  until  it  became  possible 
that  these  might  be  disclosed,  and  we  have  been  for  banning  gifts 
and  favors  for  a  very  long  time,  and  we  have  also  been  for  includ- 
ing this  in  disclosure  until  it  is  banned.  So  I  would  be  pleased  to 
present  something  to  the  committee. 

Mr.  Bryant.  I  don't  doubt  that  you  would  have  been  for  banning 
gifts  all  along.  I  don't  mean  to  suggest  that  at  all.  It  just  seems 
very  odd  to  me  that  you  would  change  your  position  from  last  year. 
We  have  got  a  good  bill.  This  committee  has  no  jurisdiction  over 
gifts.  I  want  to  see  the  gift  issue  dealt  with  directly.  We  can't  do 
it  in  this  committee.  We  don't  have  the  jurisdiction  to.  We  have  got 
a  good  bill  otherwise.  Why  don't  we  pass  it  and  ban  the  gifts.  I 
mean  last  year  that  seemed  to  be  a  good  position  for  you  all  to 
take.  You  took  it. 

Ms.  McBride.  Mr.  Chairman,  I  do  want  to  clarify  that  this  com- 
mittee does  have  jurisdiction  to  require  disclosure  of  a  lobbyist's 
gift.  It  does  not  have  jurisdiction  to  ban,  but  this  committee  does 
clearly  have  jurisdiction  to  require  lobbyists  to  disclose  the  finan- 
cial favors  and  benefits  that  they  are  providing  every  week  around 
here  to  Members  of  Congress. 

Mr.  Bryant.  That  is  correct.  I  don't  wish  to  leave  any  other  im- 
pression. 

I  am  sorry  for  taking  so  much  time.  I  would  like  to  yield  to  Mr. 
Gekas. 

Mr.  Gekas.  That  is  all  right.  We  just  want  to  follow  up  with  that, 
Mr.  Chairman. 
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I  am  getting  the  distinct  impression  that  if  we  put  a  ban  of  all 
gifts  of  any  type,  meals,  tickets,  the  whole  thing,  that  no  benefit 
shall  be  conferred  on  a  Member  of  Congress  of  any  type,  then  all 
of  this  would  be  moot,  would  it  not?  Are  you  still  maintaining  that 
if  we  put  that  total  ban  in  we  still  would  require  a  lobbyist  to  dis- 
close that  which  is  illegal? 

Ms.  McBride.  No,  sir.  Can  I  just 

Mr.  Gekas.  Yes. 

Ms.  McBride.  It  is  a  staging  question.  If  today  there  were  a  ban 
being  signed  into  law  by  the  President  of  the  United  States,  there 
would  be  no  need  for  this. 

Mr.  Gekas.  Then  we  agree  on  that. 

Ms.  McBride.  Absolutely.  But  there  is — what  we  have  now  is 
talk.  The  leadership  is  talking  about  a  ban.  Other  people  are  talk- 
ing about  a  ban.  And,  if  that  were  to  become  effective  it  would  obvi- 
ate the  need  for  this  disclosure.  But,  in  fact,  it  may  take  months, 
it  may  take  years,  it  may  take  decades,  and  in  the  interim  we  be- 
lieve that  it  should  be  disclosed. 

Mr.  Gekas.  I  understand.  I  want  to  make  sure  that  benefits  that 
are  conferred  upon  Members  of  Congress  are  revealed,  so  we  start 
out  with  that.  Now,  if  there  is  a  total  ban,  then  that  is  a  different 
question.  In  the  meantime  what  is  the  value  to  the  public  of  know- 
ing that  a  lobbyist  for  a  big  motor  company  spent  $2  million  on  a 
particular  issue  in  Washington  legitimately  for  hotel  expenses  for 
its  executives  and  meals  for  its  own  people?  Two  million  dollars. 
Didn't  confer  one  dime  of  benefit  on  any  Member  of  Congress  or 
any  member  of  the  Congressman's  staff.  Is  it  still  valuable  to  the 
public  to  know  that  $2  million  was  spent  but  no  benefit  was  con- 
ferred pecuniarily  on  the  Member  of  Congress? 

Ms.  McBride.  We  think  it  is. 

Mr.  Gekas.  Why? 

Ms.  McBride.  Because  it  is  very  important  that  the  American 
people  understand  the  impact  of  such  spending  on  legislative  deci- 
sions. That  is  why  we  have  open  committee  meetings.  That  is  why 
we  have  disclosure  of  campaign  contributions.  And,  if  this  is  a  large 
lobbying  effort  in  which  money  is  being  spent  to  influence 

Mr.  Gekas.  Well,  here  you  go.  You  are  using  the  word  influence. 

Ms.  McBride  [continuing].  To  attempt  to  influence  Congress,  we 
think  that  that  should  be  disclosed. 

Mr.  Gekas.  To  attempt  to  influence.  Isn't  influence  conferring  a 
benefit  on  a  Member  of  Congress?  Isn't  the  only  kind  of  influence 
that  we  are  worried  about,  and  the  American  public  is  worried 
about,  is  undue  influence  or  pecuniary  influence  or  that  type  of  in- 
fluence, not  the  right  to  petition  and  to  try  to  influence  them^hat 
10,000  employees  of  this  motor  company  would  be  out  of  a  job  if 
you  don't  vote  for  this  bill,  Mr.  Congressman.  And  so  they  swarm 
to  Washington  and  they  spend  $1  million  in  hotel  expenses  but 
don't  buy  a  single  doughnut  for  the  Member  of  Congress  or  don't 
even  give  them  a  stamp  or  a  pencil  or  a  lapel  pin — nothing.  How 
is  the  American  public  hurt  by  that  effort  on  the  part  of  the  Amer- 
ican citizen  or  group  of  citizens  who  want  to  influence  the  Member 
of  Congress  on  a  particular  issue? 

Ms.  McBride.  Mr.  Gekas,  we — I  think  part  of  your  scenario  is 
that  this  group  is  spending  $1  million  to  bring  its  people  to  Wash- 
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ington  to  lobby,  and  they  are  spending  that  to  attempt  to  affect  the 
legislative  process  and  that  should  be  on  the  public  record.  That 
would  be  captured  by  the  bill  that  is  before  this  committee,  the  ex- 
penditures in  behalf  of  lobbying. 

Mr.  Gekas.  But  why? 

Ms.  McBride.  The  average  citizen  who  doesn't 

Mr.  Gekas.  Let  me  interrupt  you  because  I  am  not  making  my- 
self clear.  Suppose  a  civil  rights  group  came  to  Washington  by  the 
thousands  and  didn't  confer  one  benefit  on  a  Member  of  Congress. 
Didn't  buy  him  a  lapel  pin  or  a  meal  of  any  type.  Swarmed  into 
Washington  by  the  thousands  and  bought  up  every  hotel  room  in 
the  entire  District  for  the  purpose  of  influencing  their  Members  on 
something  that  was  highly  important  to  them.  Should  they  have  to 
report  all  of  that,  or  is  it  of  interest  to  the  American  public  to  know 
how  much  they  spent  for  their  hotel  rooms? 

Ms.  McBride.  I  think  the  way  the  bill  is  drafted  correctly 
draws — just  a  moment.  What  it  says  is  that  grassroots  lobbying 
and  other  lobbying  that  is  connected  to  a  paid  lobbyist  must  be  dis- 
closed, and  I  think  that  is  the  correct  formulation  that  one  would 
apply  to  either  of  the  examples  that  you  give.  If  there  is  a  Wash- 
ington lobbyist,  he  or  she  is  making  contacts  and  is  then  generat- 
ing and  organizing  those  efforts,  those  should  be  disclosed.  Truly 
grassroots  efforts  unrelated 

Mr.  Gekas.  I  gave  you  the  bottom  line.  I  am  saying  there  is  no 
gift  involved  and  they  are  banned. 

Ms.  McBride.  It  is  still  important  to  know  what  organizations 
spend,  in  our  view,  to  affect  lobbying  if  they  have  a  paid  lobbyist 
in  Washington  who  is  contacting,  and  that  is  the  premise  on  which 
this  bill  is  drawn. 

Mr.  Gekas.  That  really  confounds  me.  It  really  just  stupefies  me. 

On  the  RICO  things,  Ms.  Gilbert,  I  remember  I  was  one  of  the 
people  on  our  committee  who  was  very  much  interested  in  reform- 
ing RICO,  and  to  have  it  apply,  for  instance,  in  a  divorce  case  was 
absolutely  disgusting  to  me,  and  I  wanted  some  reforms  placed  in 
to  match  the  original  intent,  et  cetera,  racketeering  and  all  of  that. 

You  mentioned  this  group,  this  coalition  that  came  together.  I 
don't  remember — I  didn't  receive  any  benefits  from  it.  I  can't  re- 
member if  I  received  any  campaign  contribution.  I  know  I  didn't  re- 
ceive any  benefits  at  all.  I  tried  to  meet  the  issue  head-on  with 
what  I  felt  was  relevant  reform  and  to  do  a  good  job  with  it. 

The  scenario  that  you  gave  says  that  these  groups  of  lawyers  got 
together  and  they  never  filed  anything  and  never  showed,  et  cetera. 
Well,  how  did  it  affect  George  CJekas,  I  would  like  to  know,  that 
they  didn't  file  and  didn't  buy  me  a  cup  of  coffee?  If  they  did  it 
made  me  sick. 

Ms.  Gilbert.  You  gave  a  wonderful  example.  The  divorce  case — 
the  divorce  example  that  you  just  gave  me  I  know  was  part  of  the 
information  that  was  given  to  you  from  the  Business  Coalition  on 
RICO  reform.  I  know  them  well.  I  have  worked  against  them  for 
about  6  years.  They  do  not  represent,  as  far  as  I  know,  divorcees 
in  any  way,  shape  or  form.  And  wouldn't  it  have  been  interesting 
to  you,  if  you  were  opposing  RICO  as  it  stands  because  you  didn't 
think  it  should  be  used  in  divorce  cases,  I  couldn't  agree  with  you 
more.  Wouldn't  it  be  interesting  for  you  to  know  that  the  person 
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who  is  speaking  to  you  is  representing  an  accounting  firm  and  he 
wants  the  law  passed  because  he  wants  his  accounting  firm  clients 
out  of  RICO  liability. 

Mr.  Gekas.  We  did  have  accounting  firms. 

Ms.  Gilbert.  But  he  is  not  talking  to  you  about  accounting 
firms.  He  is  talking  to  you  about  divorce  cases  because  he  knows 
that  that  sounds  quite  outrageous.  And  I  think  it  might 

Mr.  Gekas.  He  is  going  to  confiise  me  by  his  language.  Well,  that 
is  my  fault.  But  if  he  confuses  me  because  it  is  a  difference  be- 
tween a  thousand  dollars  in  my  pocket  or  a  golf  trip  to  Bermuda, 
that  is  something  different.  If  he  succeeds  in  confusing  me  on 
whether  a  divorce  case  applies,  that  is  my  fault.  I  have  done  a  dis- 
service to  my  constituents  if  I  can't  differentiate  between  this  di- 
vorce case  that  you  say  is  wrong  and  the  accounting  firm.  That  has 
nothing  to  do  with  what  I  am  asking. 

I  am  asking  how  I  am  unduly  influenced  by  this  group  of  lawyers 
that  came  and  lied,  like  you  say,  or  misled  perhaps,  but  never  once 
bought  me  a  cup  of  coffee. 

Ms.  Gilbert.  OK,  there  are  two  issues  here.  We  bring  up  the 
RICO  example  not  for  the  gift  issue,  but  for  the  first  issue  I  am 
talking  about,  which  is  full  disclosure  about  who  lobbyists  are  rep- 
resenting. And  I  think  it  is  important,  I  think  it  would  be  of  inter- 
est to  every  Member  of  Congress  to  know  when  someone  comes  into 
their  office  to  lobby  them  on  an  issue,  that  you  know  who  is  paying 
those  bills  and  who  they  are  representing  to  give  you  a  better  idea 
of  why  they  want  the  outcome  they  want. 

On  the  gift  issue,  most — the  vast,  vast  majority  of  American  citi- 
zens never  hire  anybody  to  be  able  to  wine  and  dine  a  Member  of 
Congress,  so  you  have  a  tremendous  disadvantage.  It  is  not  a  level 
playing  field.  When  you  come  to  Washington  you  see  who  is  being 
adequately  represented  and  whose  interests  are  not. 

I  am  very  pleased  to  hear  that  these  lunches  and  dinners  and 
golf  outings  make  absolutely  no  difference  to  your  votes.  But  I 
would  assert  that  it  is  who  walks  in  the  door,  it  is  who  you  hear. 
If  you  are  at  a  golf  outing,  you  are  not  at  a  golf  outing  with  Public 
Citizen  members.  They  are  not  getting  your  ear.  They  are  not  be- 
coming your  friends.  They  are  not  becoming  your  confidantes. 

Mr.  Frank  talked  about  who  he  trusts  in  this  town  and  who  he 
doesn't.  How  does  he  learn  who  he  trusts  if  not  by  who  he  has  more 
contact  with?  And  when  you  have  contact  because  you  are  able  to 
take  somebody  out,  it  gives  you  an  amazing  leg  up  over  the  folks 
that  we  represent  who  care  about  health  and  safety  in  the  environ- 
ment and  very  real  issues  to  your  constituents.  Gifts  are  not  the 
only  issue  in  this  town,  but  we  would  like  to  remove  them  from  the 
policy  discussion. 

Mr.  Gekas.  So,  even  if  the  whole — everything  were  banned,  in- 
cluding that  golf  outing,  totally  banned,  and  I  went  to  play  golf 
with  a  lobbyist  at  my  own  expense  and  I  bought  him  a  cup  of  cof- 
fee— I  have  done  that,  by  the  way.  I  have  bought.  They  have  never 
thanked  me. 

[Laughter.] 

Mr.  Gekas.  And  I  can  prove  that  I  have  picked  up  the  tab  for 
a  lobbyist  many  times.  Three  times,  maybe. 

Ms.  Gilbert.  But  who  is  counting? 
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Mr.  Gekas.  But  if  that  weren't  the  case,  if  that  weren't  allowed, 
you  are  saying  we  should  still  have  lobbying  registration,  we 
should  still  have  disclosure,  and  that  is  a  big  leap  for  me  that  I 
can't  see. 

Ms.  Gilbert.  We  think  that  there  are  other  things  to  disclose  be- 
sides— ^yes. 

Mr.  Gekas.  That  does  crimp  on  the  right  to  petition  the  Govern- 
ment on  grievances. 

I  have  nothing  further. 

Mr.  Bryant.  Mr.  Mann.  Excuse  me.  Mr.  Watt.  Then  I  will  come 
back  to  Mr.  Mann. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  am  sorry  I  missed  your 
testimony.  I  just  had  a  reunion  with  a  college  roommate  that  I 
hadn't  seen  for  10  years,  so  we  have  been  reunioning  rather  than 
listening  to  your  testimony. 

But  there  has  been  some  question  raised  about  whether  non- 
profits or  tax-exempt  organizations  will  be  required  to  maintain 
two  separate  sets  of  books.  Is  that  the  case  under  current  law?  And 
is  it  your  perception  that  it  will  be  the  case  under  this  law,  Mr. 
Hudson? 

Mr.  Hudson.  Well,  that  is  exactly  what  we  are  trying  to  avoid 
the  burden  of  maintaining  two  sets  of  books.  And  that  is  also  why 
we  much  prefer  the  reporting  requirements  as  they  appear  in  the 
new  law. 

Mr.  Watt.  And  you  are  satisfied  that  the  new  law  would  address 
that  issue? 

Mr.  Hudson.  Yes,  we  are. 

Mr.  Watt.  Mr.  Troyer,  you  seem  to  be  of  a  different  opinion,  and 
some  other  nonprofits  seem  to  be  of  a  different  opinion  since  some 
of  them  seem  to  be  spreading  information  that  indicates  to  the  con- 
trary. Would  you  talk  to  me  about  the  basis  of  your  opinion? 

Mr.  Troyer.  Yes.  Independent  Sector's  view  is  not  that  the  sepa- 
rate definitions  of  lobbying  would  require  the  keeping  of  two  sepa- 
rate sets  of  books,  because  the  amounts  reported,  the  expenditures 
reported  under  the  Lobbjdng  Disclosure  Act  are  now  allowed  to  be 
the  amounts  reported  for  tax  purposes.  So  the  difference  between 
the  two  definitions  doesn't  require  the  keeping  of  different  sets  of 
books. 

I  realize  that  some  misinformation  to  that  effect  has  gotten  out, 
gotten  around  the  country.  Independent  Sector  is  going  to  do  its 
very  best  to  make  clear  that  that  is  not  the  case.  We  are  concerned 
about  the  fact  that  the  differences  in  the  definitions  require  organi- 
zations to  keep  different  records  of  their  lobbjdng  activities.  Under 
the  Lobb)dng  Disclosure  Act  the  organization  has  to  keep  track  of 
its  so-called  lobbying  contacts,  a  term  that  is  not  defined  in  the  tax 
law,  and  it  has  to  keep  track  of  each  specific  issue  as  to  which  lob- 
bjdng  is  going  on. 

So  the  difference  is  not  in  amounts  or  expenditures,  but  the  dif- 
ference is  in  the  activities  that  have  to  be  watched  and  be  recorded. 

Mr.  Watt.  Do  you  consider  that  provision  burdensome? 

Mr.  Troyer.  It  is,  particularly  for  small  charities.  Most  charities 
begin  with  being  uncomfortable  with  lobbying.  They  may  begin  by 
declining  to  lobby  altogether,  because  there  has  been  a  tradition  for 
many  years  before  1976  that  lobbying  was  a  very  dzingerous  thing 
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for  any  charitable  organization  to  get  involved  in,  and  that  myth 
persists  around  the  country.  There  are  many  lawyers,  there  are 
many  accountants,  and  there  are  many  small  charities  that  believe 
that.  So  the  question  of  whether  or  not  they  lobby  at  all  is  very 
close. 

Now,  a  number  of  charities  have  learned  the  definition  of  lobby- 
ing that  is  in  the  tax  laws  over  the  years  since  1976.  Their  staffs 
now  know  what  it  is.  They  have  built  that  definition  into  their  sys- 
tems for  keeping  records. 

If  one  now  goes  to  the  local  YMCA  or  the  local  Mental  Health 
Association  or  the  local  Arts  Council  and  says,  not  only  do  you  have 
to  keep  records  for  tax  purposes  under  the  tax  definition  of  lobby- 
ing, but  you  have  to  understand  this  different  definition  which  in- 
volves "lobbying  contacts,"  "lobbyists,"  "lobbying  activities,"  and  un- 
derstanding of  the  interrelationship  of  those  terms.  They  are  just 
going  to  say,  no,  the  heck  with  it. 

Mr.  Watt.  I  know  the  red  light  came  on,  but  if  I  can  ask  one 
more  question. 
Mr.  Bryant.  Sure.  Go  ahead. 

Mr.  Watt.  The  logical  extension  of  what  you  just  said  suggests 
that  nonprofits  seem  to  be  becoming  more  and  more  sophisticated 
on  the  lobbying  side,  I  take  it? 
Mr.  Troyer.  On  the  tax  side,  you  mean. 

Mr.  Watt.  On  the  lobbying.  I  mean  they  are  becoming  more  in- 
volved in  lobbying  and  becoming  more  involved  in  it? 
Mr.  Trover.  They  are  becoming  more  involved  in  it. 
Mr.  Watt.  If  that  is  the  case,  doesn't  that  pretty  much  under- 
mine the  contention  that  some  people  have  put  forth  that  there 
ought  be  a  separate  standard  for  profit  lobbyists  and  nonprofit  lob- 
byists, particularly  if  they  are  lobbying  you  on  opposite  sides  of  the 
same  issue?  How  could  we  justify  having  for-profit  corporations  be 
subject  to  a  set  of  rules  and  not-for-profit  corporations  be  subject 
to  no  rules,  particularly  in  the  same — ^in  the  case  where  they  are 
lobbying  you  on  the  same  issue? 

Mr.  Troyer.  We  are  not  arguing  that  nonprofits,  that  is  to  say 
charities,  which  is  a  subclass  of  nonprofits,  should  not  be  required 
to  disclose.  We  are  not  arguing  that  they  should  be  taken  out  from 
under  this  act  at  all.  We  are  simply  saying  that  because  they  have 
a  special  definition  of  lobbying  that  was  developed,  over  a  period 
of  5  years  by  Congress,  and  they  have  been  working  with  that,  it 
is  going  to  discourage  a  very  great  number  of  them,  and  very  par- 
ticularly the  small  organizations  all  around  the  country,  from  en- 
gaging in  lobbying  if  now  they  have  to  learn  and  understand  and 
teach  their  staffs  what  this  different  definition  is. 
Mr.  Watt.  Thank  you,  Mr.  Chairman. 

Mr.  Bryant.  Thank  you.  I  would  just  like  to  clarify  one  thing. 
I  made  a  statement  a  moment  ago  to  Ms.  McBride  that  when  you 
came  to  my  office  a  few  weeks  ago  for  a  meeting  that  you  all 
weren't  sure  at  that  time  what  you  were  for.  That  was  incorrect. 
As  I  recall,  you  were  quite  sure  what  you  were  for.  You  took  ex- 
actly the  same  position  you  have  taken  in  this  hearing  today.  It 
was  our  calls  to  you  earlier  that  I  should  have  referred  to.  At  that 
time,  in  my  view,  your  position  had  not  yet  jelled. 
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And  I  want  to  make  clear  that  my  only  argument  with  you  is 
that  it  seems  to  me  to  be  wrong  that  you  would  now  place  a  condi- 
tion on  the  passage  of  a  very  fine  bill  that  you  didn't  place  as  a 
condition  on  the  passage  of  it  last  year. 

These  gifts  ought  to  be  addressed.  I  think  they  ought  to  be  ad- 
dressed. We  may  disagree  how,  but  that  is  my  disagreement  with 
you. 

I  would  be  happy  to  give  you  the  last  word, 

Ms.  McBride.  Oh.  Oh,  that  is  great. 

[Laughter.] 

Ms.  McBride.  This  has  never  happened  at  a  hearing  to  me  be- 
fore. I  was  just  nodding  to  you. 

Mr.  Bryant.  Well,  you  don't  have  to  say  an)d:hing. 

Ms.  McBride.  Oh,  I  will.  I  would  not  pass  this  up,  I  can  tell  you. 

I  just  want  to  say,  Mr.  Chairman,  there  is  an  opportunity  here 
to  do  something  real,  to  do  something  meaningful,  and  we  just  hope 
that  this  committee  will  include  the  financial  favors  and  benefits 
disclosure  provision  in  its  bill  so  that  we  can  all  go  out  and  support 
this  bill.  We  think  there  is  a  real  opportunity  and  we  hope  that 
this  committee  will  add  that  kind  of  itemized  disclosure  to  the  bill, 
and  we  hope  we  can  work  with  you  on  it  in  the  future. 

Thanks  so  much. 

Mr.  Bryant.  We  thank  the  panel  for  being  here,  all  of  you,  for 
your  time  and  your  assistance  to  the  committee. 

I  would  now  invite  the  third  panel  to  come  forward  to  the  wit- 
ness table:  Nan  Aron,  executive  director  of  Alliance  for  Justice; 
Tom  Susman;  Jeanne  Woods,  legislative  counsel  of  the  American 
Civil  Liberties  Union;  and  Prof.  William  Eskridge  of  the  George- 
town University  Law  Center. 

STATEMENT  OF  NAN  ARON,  EXECUTIVE  DIRECTOR,  ALLIANCE 

FOR  JUSTICE 

Ms.  Aron.  Good  morning.  I  am  Nan  Aron,  executive  director  of 
the  Alliance  for  Justice.  The  alliance  is  a  national  association  of 
public  interest  legal  organizations.  We  have  a  project  called  the  Ad- 
vocacy Forum  which  is  going  around  the  country  encouraging  non- 
profit groups  to  get  involved  in  the  political  and  legislative  process. 
Congressman  Watt  raised  the  question  as  to  whether  the  sophisti- 
cated groups  are  becoming  more  the  real  thing  these  days.  Our  ex- 
perience is  that  not  enough  organizations,  particularly  the  groups 
outside  Washington,  DC,  are  involved  in  legislative  activities.  The 
problem  from  our  point  of  view  is  that  there  is  not  enough  citizen 
participation  in  the  legislative  process. 

We  are  here  today  to  address  the  constitutional  requirements  re- 
lated to  citizen  lobbying.  It  is  important  to  put  this  discussion  in 
the  context  of  considering  lobbying  as  a  core  first  amendment  activ- 
ity. It  has  always  been  defined  as  core,  bedrock  constitutional  activ- 
ity, and  therefore  Congress  needs  to  look  very  carefully  and  act 
with  great  caution  when  it  comes  to  making  rules,  particularly 
when  limiting  the  lobb3dng  activities  of  groups. 

Along  that  same  line,  many  Supreme  Court  opinions,  particularly 
in  the  analogous  area  of  Federal  campaign  regulation,  have  recog- 
nized that  citizen  groups  have  a  right  to  engage  in  political  and 
legislative  activity  free  from  the  kinds  of  constraints,  disclosure  re- 
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quirements,  recordkeeping  requirements  that  are  imposed  on  busi- 
ness and  labor.  In  an  opinion  written  by  Justice  Brennan  called 
Federal  Election  Commission  v.  Massachusetts  Citizens  for  Life,  his 
concern  was  the  placing  of  detailed  recordkeeping  requirements  on 
small  entities.  He  wrote  that  disclosure  obligations  would  impose 
such  high  administrative  costs  that  organizations  would  be  unable 
to  bear  them  and  therefore  would  not  be  able  to  participate  in  po- 
litical activity.  Those  concerns  ring  as  true  today  as  they  did  then. 
As  Tom  Troyer  has  explained,  in  his  testimony,  organizations  will 
have  to  maintain  detailed  records,  comply  with  an  enormous  set  of 
new  requirements  in  addition  to  the  47  pages  of  IRS  regulations, 
that  currently  exist  and  they  could  also  be  subject  to  investigation 
by  the  Justice  Department  for  insufficient  reporting. 

'  Of  special  concern  is  that  the  bill  treats  lobbying  by  nonprofit 
groups  in  the  same  manner  as  it  treats  corporations  and  labor  or- 
ganizations. And  again,  going  back  to  that  Massachusetts  Citizens 
for  Life  case,  the  court  said  citizen  groups  with  less  means  to 
achieve  access  to  the  Grovemment,  less  financial  ability  to  "corrupt 
the  process,"  ought  not  have  to  operate  under  the  same  constraints 
as  businesses,  trade  associations  and  labor  unions.  And  again,  as 
it  has  been  disclosed  this  morning,  nonprofit  groups  cannot  partici- 
pate in  political  campaigns.  They  already  file  very  detailed  990 
forms  with  the  Government  listing  their  lobbying  financial  records. 
Consequently,  there  is  already  an  enormous  amount  of  disclosure 
that  nonprofits  must  do  to  comply  with  the  law. 

Finally,  and  equally  important,  is  this  bill's  granting  of  enforce- 
ment power  to  the  Justice  Department,  which  could  create  several 
abuses  of  the  civil  liberties  rights  of  nonprofit  groups.  As  you  know, 
the  legislation  gives  the  Department  of  Justice  enormous  latitude, 
not  oiSy  in  administering  the  statute  but  enforcing  its  provisions. 

We  think  this  is  a  terrible  precedent  for  citizen-based  organiza- 
tions. The  Department  of  Justice  is  a  partisan  player  on  a  wide  va- 
riety of  legislation  and  executive  branch  activities,  such  as  judicial 
nominations,  criminal  enforcement  priorities,  and  setting  litigation 
agendas.  Why  give  the  Justice  Department  the  ability  to  retaliate 
against  organizations  that  with  which  it  might  disagree?  In  con- 
trast, the  FEC  has  no  enforcement  on  substantive  policy  areas  out- 
side its  own  field. 

Two,  and  I  will  wrap  up  very  quickly,  the  Justice  Department 
has  historically  been  driven  by  partisan  political  pressures.  This 
pressure  has  no  place  in  the  regulation  of  an  area  of  such  great 
constitutional  sensitivities,  political  speech.  And  finally,  this  new 
lobbying  office  will  have  direct  access  to  the  resources  of  the  FBI 
and  the  Criminal  Enforcement  Division. 

While  this  statute  does  not  confer  upon  the  Justice  Department 
the  ability  to  impose  criminal  penalties,  the  fact  that  this  office  will 
have  such  close  access  to  the  FBI  seems  to  me  raises  very  serious 
first  amendment  implications  for  citizen  groups. 

The  danger,  as  Justice  Brennan  stated,  is  that  the  added  ex- 
penses, the  onerous  requirements,  the  reporting  obligations  that 
will  be  occasioned  by  the  statute,  together  with  being  subjected  to 
investigation  by  the  Department  of  Justice,  may  well  cause  char- 
ities to  decide  that  petitioning  their  Grovemment  is  simply  not 
worth  it. 
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Thank  you  very  much.  I  look  forward  to  working  with  members 
of  the  subcommittee  in  the  future. 
Mr.  Bryant.  Thank  you. 
[The  prepared  statement  of  Ms.  Aron  follows:] 

Prepared  Statement  of  Nan  Aron,  Executive  Director, 

Alliance  for  Justice 


I  am  Nan  Aron,  Executive  Director  of  the  Alliance  for  Justice,  a  national  association 
of  civil  rights,  environmental,  and  consumer  legal  organizations.   Its  purpose  is  to  promote 
reform  of  the  legal  system  in  order  to  ensure  access  to  the  courts  and  agencies  and  to 
encourage  the  continuation  and  expansion  of  public  interest  representation.   The  Alliance, 
through  its  Advocacy  Forum  project,  encourages  nonprofit  organizations  to  use  lobbying  and 
other  advocacy  strategies  to  pursue  their  missions.     Since  the  IRS  lobbying  regulations  were 
released  in  1990,  the  Advocacy  Forum  has  prepared  a  number  of  technical  assistance  guides 
and  conducting  workshops  around  the  country  explaining  the  new  rules  to  citizen  groups. 

Our  experience  demonstrates  that  many  organizations  arc  still  unfamiliar  with  these 
rules,  and  therefore  hesitant  to  engage  in  legislative  activity.  Wnile  our  members  recognize 
and  appreciate  the  need  for  enhanced  public  disclosure  of  lobbying  activities,  we  are 
nevertheless  deeply  concerned  that  the  principal  effect  of  the  bill  will  not  be  to  increase  the 
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amount  of  information  available  to  the  public,  but  will  be  to  decrease  the  amount  of  advocacy 
undertaken  by  public  interest  and  other  citizen  organizations. 

Nearly  forty  years  ago,  in  his  opinion  arguing  against  the  constitutionality  of  the 
current  federal  lobbying  disclosure  law,  Supreme  Court  Justice  Robert  H.  Jackson  identified 
the  fundamental  interests  that  are  put  at  risk  whenever  legislation  seeks  to  regulate  citizens' 
rights  to  petition  their  government: 

"The  First  Amendment  forbids  Congress  to  abridge  the  right  of  the  people  'to 
petition  the  Government  for  a  redress  of  grievances."   If  this  right  is  to  have 
an  interpretation  consistent  with  that  given  to  other  First  Amendment  rights,  it 
confers  a  large  immunity  upon  activities  of  persons,  organizations,  groups  and 
classes  to  obtain  what  they  think  is  due  them  fix>m  government.   Of  course, 
their  conflicting  claims  and  propaganda  are  confusing,  annoying  and  at  times, 
no  doubt,  deceiving  and  corrupting.   But  we  may  not  forget  that  our 
constitutional  system  is  to  allow  the  greatest  freedom  of  access  to  Congress,  so 
that  the  people  may  press  for  their  selfish  interests,  with  Congress  acting  as 
arbiter  of  their  demands  and  conflicts."   United  States  v.  Harriss.  347  U.S. 
612,  635  (1954). 

Justice  Jackson  did  not  doubt  Congress'  power  to  regulate  some  forms  of  lobbying  activity, 
but,  he  noted,  "to  reach  the  real  evils  of  lobbying  without  cutting  into  the  constitutional  right 
of  petition  is  a  difficult  and  delicate  task  ....'  Id-  at  636. 
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In  subsequent  decisions,  the  Supreme  Court  recognized  that  the  ability  of  ordinary 
citizens  to  come  together  to  carry  on  political  activities  should  not  be  infringed  by  stringent 
administrative  burdens.   Speaking  of  the  right  of  citizen's  groups  to  engage  in  political 
campaign  activity  free  of  the  organization  and  disclosure  requirements  imposed  by  federal 
law  on  businesses  and  labor  unions,   Justice  William  Brennan,  writing  for  the  Court,  noted 
that  '[d]etailed  record-keeping  and  disclosure  obligations...  impose  administrative  costs  that 
many  small  entities  may  be  unable  to  bear.   Furthermore,  such  duties  require  a  far  more 
complex  and  formalized  organization  than  many  small  groups  could  manage...  Faced  with 
the  need  to  assume  a  more  sophisticated  organizational  form,  to  adopt  specific  accounting 
procedures,  to  file  periodic  detailed  reports,  ...  it  would  not  be  surprising  if  at  least  some 
groups  decided  that  the  contemplated  political  activity  was  simply  not  worth  it."   Federal 
Election  Commission  v.  Massachusetts  Citizens  For  Life.  479  238.  254-55  (1986). 

The  words  of  these  great  jurists  should  give  this  Committee  pause  before  it  enacts  the 
Lobbying  Disclosure  Act  in  its  present  form.    Rather  than  focusing  on  the  campaign 
contributions,  honoraria  and  other  gifts  sometimes  used  to  gain  influence  with  policymakers- 
what  Justice  Jackson  called    "  the  real  evils  of  lobbying"~H.R.  873  requires  disclosure  only 
of  legitimate  lobbying  activities  that  are  protected  by  the  First  Amendment.   Moreover,  by 
subjecting  lobbying  to  the  same  kinds  of  administrative  controls  as  our  most  regulated 
commercial  enterprises,  the  bill,  as  Justice  Brennan  recognized,  will  chill  the  very  exercise 
of  political  speech  on  which  participatory  democracy  depends. 
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Thus,  under  H.R.  873,  citizen  organizations  would  be  forced  to  maintain  detailed 
records  documenting  their  contacts  with  members  of  Congress,  congressional  staff  and  high 
ranking  officials  of  the  executive  branch  for  a  wide  variety  of  purposes  relating  to 
government  policy.    Semi-annual  reports  would  have  to  be  filed  detailing  the  agencies 
contacted,  the  "specific"  issues  involved,  and  the  amount  of  money  spent  by  the  organization 
to  support  these  and  related  activities.   Organizations  that  fail  to  file  timely,  complete  or 
accurate  reports  would  be  subject  to  investigation  by  a  new  law  enforcement  agency 
established  within  the  Department  of  Justice,  which  will  have  authority  to  initiate  on-the- 
record  hearings  and  to  isstss  civil  penalties  of  up  to  $100,000  per  violation.  While  the 
existing  lobbying  laws  may  well  need  revision,  the  case  simply  has  not  been  made  for  such 
heavy-handed  remedies  to  be  applied  to  citizen  lobbying  activities. 

Of  special  concern  to  the  Alliance  and  its  memben  is  the  fact  that  H.R.  873  treats 
lobbying  activities  of  citizen  and  public  interest  organizations  in  the  same  manner  as  lobbying 
supported  by  corporations,  trade  associations  and  other  business  interests.    The  Supreme 
Court  in  the  MCFL  case  recognized  that  political  speech  by  citizen  organizations  is  entitled 
to  greater  protection  than  the  speech  of  for-profit  corporations  because  citizens  groups 
generally  do  not  have  access  to  the  great  concentrations  of  wealth  which  have  historically  led 
to  political  corruption.   Moreover,  the  legislative  lobbying  activities  of  charitable  and 
educational  organizations  are  already  subject  to  detailed  record-keeping  and  reporting 
requirements  under  the  Internal  Revenue  Code,  and,  in  contrast  to  the  tax  returns  filed  by 
business,  the  annual  returns  submitted  to  IRS  by  these  organizations  must  be  disclosed  upon 


211 


request  to  any  member  of  the  public.    These  requirements  were  adopted  by  Congress  after 
lengthy  consideration  of  all  of  the  policy  related  activities  of  tax  exempt  organizations; 
subsequent  legislation,  still  in  effect,  imposes  additional  reporting  requirements  in  connection 
with  organizations'  efforts  to  obtain  federal  funds  in  the  form  of  grants  and  contracts.   In  the 
Alliance's  experience,  imposing  yet  another  set  of  burdensome  and  complex  requirements  on 
top  of  these  existing  rules  will,  as  Justice  Brennan  recognized,  cause  many  charities  to  decide 
that  petitioning  their  government  "is  simply  not  worth  it." 

What  should  be  done  to  eliminate  the  harmful  effects  of  H.R.  873  on  citizens'  First 
Amendment  activities? 

EiOl,   the  semi-annual  expenditure  threshold  should  be  increased  from  $1,000 
to  $10,000.    Nonprofit  organizations  will  use  their  Form  990s  to  determine  if  they  have 
reached  the  threshold.   Furthermore,  the  Act  should  cover  only  those  individuals  who  devote 
at  least  10  percent  of  their  time  to  legislative  activities.   This  will  allow  small,  citizen 
organizations  to  function  free  from  the  requirements  of  this  Act.. 

Second,  to  the  extent  they  may  be  covered,  charitable  organizations  should  be 
allowed  to  fulfill  their  reporting  obligations  through  the  existing  IRS  scheme  to  which  they 
are  already  subject,  including  the  same  definitions  of  covered  activity. 

Third,  enforcement  of  the  Act  should  be  removed  from  the  Department  of 
Justice  and  placed  within  the  Office  of  Government  Ethics  where  enforcement  priorities  will 
be  insulated  from  political  pressures.    DOJ  is  the  chief  law  enforcement  agency  of  the  federal 
government,  with  full  access  to  the  investigatory  resources  of  the  FBI.  While  the  Act  itself 
contains  no  explicit  criminal  penalties  for  violating  its  provisions,  there  are  numerous 
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provisions  of  the  United  States  Criminal  Code,  including  the  RICO  and  civil  conspiracy 
provisions,  which  could  be  brought  to  bear  by  aggressive  prosecuton.   Given  these  potential 
problems,  we  believe  administration  of  the  Act  would  be  more  appropriately  handled  by  the 
Office  of  Government  Ethics. 

The  Alliance  asks  the  Subcommittee  to  consider  these  suggestions,  and  the  First 
Amendment  principles  and  concerns  on  which  they  are  based,  before  reporting  H.R.  873  to 
the  full  Committee.  For  further  elaboration  on  the  issues  presented  in  our  testimony, 
attached  is  a  memorandum. 
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THE  LOBBYING  DISCLOSURE  ACT  OF  1993 
MEMORANDUM 


Coverage  of  Executive  Branch  I^hhvinp  fireatlv  Frpap^^^  ||,f 
Enforcement  Burden  and  Chilling  Eff^  nf  fh-  pm 

There  are  several  important  practical  differences  between 
legislative  and  executive  branch  lobbying  from  the  standpoint  of 
nonprofit  organizations,  aU  of  which  add  to  the  complexity  of  the  Act 
and,  therefore,  the  burden  which  organizations  will  face  in  seeking  to 
comply  with  it: 

■  as  a  general  rule  many  more  employees  within  an 
organization  are  likely  to  be  involved  in  executive  policy 
matters  than  are  involved  in  legislative  matters,  which 
are  frequently  handled  by  one  or  two  persons  in  the 
organization's  Washington  office;  organizations  may 
have  employees  in  many  places  outside  of  Washington  or 
within  their  national  offices  who  relate  to  covered 
executive  branch  officials  on  a  regular  basis  and  whose 
activities  will  have  to  be  recorded  and  reported; 

■  it  is  a  relatively  straightforward  question  whether  a 
contact  with  a  Member  of  Congress  or  Congressional 
staff  person  has  taken  place;   under  the  Act,  however, 
contacts  with  only  certain  executive  officials  are  covered, 
thereby  requiring  organizations  to  master  the  federal 
compensation  system  or  make  special  inquiries  in  order 
to  determine  whether  covered  contacts  have  taken  place; 

■  it  is  also  a  relatively  straightforward  question  whether  a 
legislative  contact  involves  "the  formulation, 
modification,  or  adoption  of  Federal  l^slation";   in 
contrast,  whether  an  executive  branch  contact  involves 
the  "formulation,  modification,  or  adoption  of  a  Federal 
rule,  regulation.  Executive  order,  or  any  other  propam. 
policy  or  oosirion  of  the  United  State*  Govemmenf 
introduces  an  array  of  defuiitional  issues  for  which  there 
is  no  common  understanding; 
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■         the  exemptions  in  section  3(9)(b)  relating  to  legislative  lobbying  generally 

track  the  exceptions  in  the  Internal  Revenue  Code  and  other  similar  provisions 
with  which  nonprofit  organizations  are  familiar;  however,  with  respect  to 
executive  branch  lobbying  the  Act  introduces  a  number  of  new  exemptions  for 
which  there  is  no  common  understanding  and  which  will  force  organizations  to 
make  many  additional  difficult  determinations  in  connection  with  their 
registration  and  reporting  obligations. 

It  needs  to  be  emphasized,  in  addition,  that  under  existing  law  (the  Byrd 
Amendment),  nonprofit  organizations  are  already  subject  to  recently  enacted  rqrarting 
requirements  with  respect  to  their  efforts  to  obtain  federal  grants  and  contracts.   Nonprofits 
are  not  arguing  for  repeal  of  the  Byrd  Amendment;  they  object  to  the  vast  expansion  of  the 
types  of  federal  actions  which  they  are  required  to  report  under  the  Act. 

There  Are  Legitimate  Reasons  To  Treat  Lobbviny  Bv  Nonorofits  Differently  From  the 
Lobbviny  Efforts  of  Big  Business 


It  is  not  true,  as  some  supporters  of  the  Act  have  argued,  that  the  Act  creates  a  level 
playing  field  for  all  persons  who  seek  to  influence  federal  policy.  Wealthy  individuals  who 
can  afford  to  spend  their  own  funds  to  influence  Congress  or  the  Executive  are  completely 
exempt  from  the  Act's  coverage.  The  real  question  posed  by  the  bill  is,  therefore,  why  less 
affluent  citizens  who  cannot  afford  to  lobby  on  their  own  should  be  inhibited  from  joining 
together  into  organizations  in  order  to  exercise  their  right  to  petition  the  government 

The  Supreme  Court  has  recognized,  in  the  analogous  area  of  federal  campaign 
regulation,  that  citizens  have  a  right  to  join  in  organizational  activities  without  having  to 
satisfy  the  burdensome  organizational  and  disclosure  rules  imposed  on  corporations  and  labor 
organizations.  The  Court  noted  that  nonprofit  citizen  organizations  do  not  pose  the  same 
threat  of  political  corruption  as  do  entities  that  have  access  to  great  concentrations  of  wealth. 
Also,  charitable  organizations  are  prohibited  by  the  Internal  Revenue  Code  from  engaging  in 
the  major  means  of  exercising  undue  and  unfair  influence  over  federal  policy  decisions, 
making  large  campaign  contributions  and  expenditures  and  otherwise  rendering  support  to 
candidates  for  public  office. 

None  of  the  hearings  leading  to  development  of  the  Act  have  uncovered  any  evidence 
of  abuse  by  nonprofit  organizations.   Moreover,  the  policy  related  activities  of  nonprofits 
have  been  reviewed  by  Congress  on  several  occasions  in  recent  years  and  Congress  has  taken 
action  both  to  encourage  such  activity  and  to  regulate  the  manner  in  which  it  is  conducted. 
Nonprofits  are  subject  to  limits  on  their  expenditures  for  l^slative  lobbying  which  do  not 
apply  to  any  other  type  of  entity,  and,  unlike  individual  taxpayers  and  businesses,  they  must 
report  their  lobbying  expenditures  to  IRS  and  make  these  reports  available  to  any  member  of 
the  public  upon  request.  There  has  been  no  showing  that  these  requirements,  applicable  only 
to  nonprofit  organizations,  are  insufficient  to  protect  the  public  interest. 
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Granting  Enforcement  Authority  To  the  DeDartinent  of  Justice  Creates  Special  Risks  of 
Abuse  of  Civil  Liberties. 

The  question  has  been  asked,  'What  is  so  terrible  about  putting  the  new  lobbying 
agency  in  the  Department  of  Justice?'   A  number  of  things. 

First,   the  Department  of  Justice  is  a  partisan  player  on  a  wide  variety  of  legislative 
and  executive  branch  issues,  including  nominations  for  federal  judicial  appointments,  law 
enforcement  priority  setting,  litigation  policies  and  positions,  and  major  pieces  of  substantive 
legislation  such  as  that  involving  our  criminal  laws.   It  is  unwise  to  give  the  Department  the 
opportunity  to  retaliate  against  those  who  oppose  its  positions.  In  contrast,  the  Federal 
Hection  Commission,  which  enforces  the  federal  election  camp>aign  laws,  has  no  involvment 
in  substantive  policy  making  outside  its  own  field  of  regulatory  interest. 

Second,  the  Department  of  Justice  has  historically  been  driven  by  strong  political 
pressures  in  all  of  its  actions,  resulting  in  part  from  the  traditionally  close  relationship 
between  the  Attorney  General  and  the  President.  These  political  concerns  have  no  place  in 
the  regulation  of  an  area  of  such  great  constitutional  sensitivity  as  political  speech. 

Third,  officials  of  the  Office  of  Lobbying  Registration  and  Public  Disclosure  will 
have  direct  access  to  the  law  enforcement  resources  of  the  Department,  including  the  FBI 
and  the  Criminal  Division.   Drafters  of  the  Act  properly  recognized  that  it  is  inappropriate  to 
subject  lobbying  activities  protected  by  the  First  Amendment  to  criminal  penalties; 
unfortunately,  by  giving  enforcement  authority  to  the  Department  of  Justice  they  totally 
undercut  their  own  efforts.  Criminal  penalties  may  invoked  by  federal  prosecutors  under 
RICO  and  other  federal  criminal  laws,  and  the  FBI  will  be  available,  as  it  has  heen  under  the 
Foreign  Agents  Registration  Act,  to  conduct  investigations  of  alleged  violations. 
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Mr.  Bryant.  Mr.  Susman. 

STATEMENT  OF  THOMAS  M.  SUSMAN,  ATTORNEY,  ROPES  & 

GRAY 

Mr.  Susman.  Mr.  Chairman,  thank  you.  I  am  honored  by  the  op- 
portunity to  appear  today  to  express  my  views  on  H.R.  823,  empha- 
sizing constitutional  aspects  of  this  legislation.  I  am  presently  in 
private  practice  with  the  law  firm  of  Ropes  &  Gray.  Like  earlier 
witnesses  before  you  today,  I  have  seen  life  from  a  variety  of  sides. 
I  spent  over  11  years  on  the  staff  of  the  Senate,  and  before  that 
in  the  Department  of  Justice.  I  am  also  pleased  to  count  myself  as 
a  member  of  the  ABA,  the  American  League  of  Lobbyists,  and  a 
supporter  of  the  Alliance  for  Justice,  and  the  ACLU,  so  I  am  in  be- 
tween here  and  have  a  great  deal  of  freedom  to  represent  these 
views  as  my  own  and  not  of  any  organizations  or  constituencies. 

Let  me  start,  before  getting  into  the  constitutional  issue — ^be- 
cause the  issue  of  burden  has  been  raised  as  part  of  that  assess- 
ment— with  just  one  example  of  how  I  came  to  get  interested  in  the 
lobbying  laws.  That  what  began  as  a  casual,  almost  academic,  in- 
terest as  I  began  to  lobby  myself  and  ended  up  in  editing  a  manual 
for  the  American  Bar  Association  that  tries  to  help  lobbjdsts  figure 
out  what  to  do,  to  relieve  us  somewhat  of  the  burden  of  starting 
from  scratch  with  forms  that  are  now  almost  40  years  old. 

Let's  say  my  law  firm  is  working  on  a  transaction  and  some  issue 
comes  up  as  proposed  legislation  that  might  adversely  and  unwit- 
tingly affect  it,  and  I  am  asked  whether  I  could  maJce  sure  that 
there  is  something  in  the  law  or  legislative  history  that  would  pro- 
tect our  transaction.  What  I  would  have  to  go  through  as  a  lawyer 
and  a  firm  handling  this  transaction?  Do  I  file?  Is  the  principal- 
purpose  test  fulfilled?  Who  knows?  Do  I  have  to  worry  in  this  case 
because  I  am  going  to  talk  to  staff  only?  Do  I  file  there?  Who 
knows?  We  may  have  answers  to  all  of  these,  but  there  are  dis- 
agreements on  all  of  these  issues. 

If  I  file,  do  I  file  or  does  my  law  firm  file  or  both?  The  law  says 
and  the  House  and  Senate  offices  that  administer  the  law  seem  to 
give  the  advice,  "Yes,  both  have  to  file."  So  all  I  do  is  catch  a  cab 
up  to  the  Hill  to  talk  to  staff,  submit  my  taxi  voucher  to  my  firm, 
get  repaid,  and  the  firm  then  bills  the  client  for  the  disbursement. 
That  means  I  have  to  file  as  an  expense  and  list  it  on  my  report. 
The  firm  has  to  file  as  an  expense  when  it  reimburses  me.  And  I 
file  again,  if  it  is  in  a  different  quarter,  to  show  the  receipt.  And 
then  the  firm  files  when  it  receives  payment  for  this  $6  or  $7  taxi 
disbursement. 

Fortunately,  the  House,  through  one  of  its  rare  exercises  in  giv- 
ing advice,  says  I  don't  have  to  have  the  name  and  address  of  the 
taxi  driver.  But  for  every  other  expense,  I  do. 

Now,  this  is  the  kind  of  burden  a  lobb5rist  today  is  forced  to  com- 
ply with  if  she  or  he  wants  faithfully  to  follow  the  law  and  the  ad- 
vice being  given  under  it.  This  is  the  kind  of  burden  that  seems  to 
me  that  justifies  why  so  many  lobbyists  are  enthusiastic  about  the 
reform  that  you  have  before  you.  It  is  also  why  I  believe  that  when 
we  look  at  the  issue  of  burden  we  shouldn't  look  only  at  the  burden 
that  would  be  imposed  by  the  new  proposal,  but  we  should  compare 
that  with  the  burden  of  complying  faithfully  with  the  present  law. 
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There  are  even  larger  burdens  in  complying  with  the  Foreign 
Agents  Registration  Act  and  the  Byrd  amendment  and  the  HUD 
Reform  Act,  sometimes  with  two  or  three  of  these  at  the  same  time. 

Now,  looking  at  the  constitutioned  issues:  I  have  absolutely  every 
agreement  with  those  witnesses  who  look  at  lobbjdng  as  a  constitu- 
tionally protected  right.  It  seems  to  me  that  whether  this  lobbying 
is  being  carried  out  by  a  charity  or  smother  nonprofit  association 
or  by  a  very  wealthy  corporation,  it  remains  to  one  extent  or  an- 
other protected  as  a  right  of  petition,  and  in  part  also  as  a  right 
of  association  and  right  of  speech  under  the  Constitution.  The  Su- 
preme Court  has  upheld  the  basic  lobbying  statute  we  have  now 
despite  its  apparent  burdens.  Other  cases  cited  in  my  testimony 
have  suggested  that  these  first  amendment  rights  apply  to  cor- 
porate and  commercial  exercise  of  free  speech  rights  and,  by  impli- 
cation, petition  rights  as  well. 

So  the  question  then  becomes,  what  are  the  objectives  of  the  leg- 
islation? Are  they  legitimate?  I  believe  that  a  great  deal  of  testi- 
mony today  about  the  public's  interest  and  Congress'  interest  in 
knowing  essentially  how  much  is  spent  by  whom  to  influence  deci- 
sionmaking and  policjnnaking  constitute  legitimate  interests  on  the 
part  of  government. 

As  to  the  burdens,  there  are  some.  I  have  suggested  that  they 
will  not  be  nearly  as  great  as  compljdng  with  present  law,  and  the 
alternatives  to  obtaining  this  information  are  indeed  very  few.  I 
would  suggest  that  the  bill  could  go  further  than  it  does  now  in  re- 
quiring disclosure  of  lobbying  through  the  media,  and  it  could  do 
so  constitutionally;  merely  because  a  lobbying  organization  or  a  lob- 
b5dst  takes  out  an  ad  in  a  newspaper  should  not  immunize  that 
from  reporting  as  constitutionally  required. 

Mr.  Chairman,  there  have  been  a  number  of  suggestions  for  im- 
provement of  this  legislatioii  today,  and  certainly  many  of  them  I 
would  agree  with.  Historically,  one  House  or  another  has  passed 
lobbjdng  legislation  through  the  years,  going  back  to  1936  when 
both  Houses  passed  a  bill  that  never  became  law. 

I  think  Ms.  McBride  somehow  makes  the  wrong  point  when  she 
says  that  the  opportunity  is  here  to  pass  legislation  for  the  first 
time  since  1946  and  therefore  we  should  look  at  it  as  something  to 
load  up  everything  we  would  ever  w£int  for  lobbjdng  reform  into 
one  bill.  If  we  do  so,  we  will  find  the  same  thing  happening  that 
happened  in  1976.  Congress  will  pass  it,  one  House  or  the  other 
House,  but  we  won't  have  legislation.  The  better  should  not  be  the 
enemy  of  the  very,  very  good  in  this  case. 

So  I  urge  the  subcommittee  to  do  what  it  can  to  improve  H.R. 
823,  but  in  the  end  to  approve  it.  I  look  forward  to  working  with 
you.  Would  be  pleased  to  answer  any  questions. 

Mr.  Bryant.  Thank  you,  Mr.  Susman. 

[The  prepared  statement  of  Mr.  Susman  follows:] 
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ON  HJL  823,  THE  LOBBYING  DISCLOSURE  ACT  OF  1993 

MARCH  31,  1993 


Mr.  rhuirumn  and  Members  of  the  Subcomminee,  my  name  is  Thomas  M. 
Susman.   I  am  a  partner  in  the  Washington  Office  of  the  law  firm  of  Ropes  &  Gray  and 
appear  today  at  the  Subcommittee's  request  to  present  my  views  on  RR.  823,  the 
Lobbying  Disclosure  Act  of  1993,  with  a  focus  on  the  constitutional  implications  of  the 
legislation. 

While  I  am  not  here  on  behalf  of  any  organization  or  dient,  a  few  words  about 
my  background  may  assist  the  Subconmiittee  to  tmderstand  my  perspective  on  these 
issues.  I  spent  over  11  years  as  a  staff  member  in  the  Senate  (for  the  Snal  two  yean  as 
General  Coumel  to  the  Senate  Committee  on  the  Judidaiy),  so  I  have  seen  lobbying 
from  your  tide.  More  recently,  during  my  12  years  in  private  law  practice,  I  have  been  a 
lobbyist  for  a  number  of  dients  that  include  corporations  and  colleges,  associations  and 
individuals,  nonprofit  groups  and  courts. 
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I  also  served  is  chair  of  the  American  Bar  Assodation's  Section  on 
Administrative  Law  and  Regulatory  Practice  and  of  that  Section's  Committee  on 
Legislative  Process  and  Lobbying.   I  have  twice  testified  before  the  Senate  on  the 
subject  of  lobbying  reform,  and  before  this  Subcommittee  on  proposals  to  amend  the 
Foreign  Agents  Registration  Act.  And  I  edited  THE  LOBBYING  MANllAI    a 
practical  guide  to  compliance  with  lobbying  laws  published  earlier  this  year  by  the  ABA. 

I  appreciate  the  opportunity  to  appear  this  morning  in  support  of  H.R.  823  and 
commend  Chairman  Bryant  for  sponsoring  this  important  legislatioiL  The  Federal 
Regulation  of  Lobbying  Act  of  1946  is  badly  in  need  of  reform.   It  has  been  since 
enactment   Congress  has  considered  reform  proposals  in  the  past,  and  both  the  House 
and  Senate  have  at  one  time  or  another  approved  major  reform  measures.   But  not  until 
this  Congress  have  Soth  the  House  and  Senate  started  with  a  common  approach  to 
reform.  And  not  until  this  Congress  have  both  the  administration  and  the  lobbying 
community  joined  to  support  reform  efforts. 

Current  lobbying  laws  are  ineffeaive.   But  they  are  not  ineffective  because 
lobbying  is  undesirable  or  pernicious  or  has  a  warping  influence  on  the  government 
decision-making  process.  They  are  ineffective  because  the  laws  are  too  complex, 
confusing,  conflicting,  and  burdensome,  and  therefore  ultimately  unenforceable.  At  the 
same  time,  they  do  not  provide  Congress  or  the  public  with  particularly  useful 
informatioa  about  the  forces  that  influence  congressional  or  Executive  branch  decision- 
makers  and  the  financial  commitment  behind  that  influence. 

In  my  testimony  today  I  will  illustrate  why  H.R.  823  should  be  enacted  and  will 
briefly  highlight  a  few  areas  where  this  Subconmiittee  might  consider  making 
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adjustmeDts  to  certain  aspects  of  the  legislatiotL  But  first,  as  requested  by  tbe 

Subcommittee,  I  would  like  to  discuss  constitutional  issues. 

Consritudonai  Framework.   In  a  1968  opinion  by  then-judge  Warren  Burger,  the 

D.C  Circuit  in  Liberty  Lobby  v.  Pearson.  390  F2d  489  (D.C  Cir.  1968).  suted: 

While  tbe  term  'lobbyist'  has  become  encrusted  with 
invidious  connoutions,  every  person  or  group  engaged  ...  in 
trying  to  persuade  Congressional  action  is  exercising  the  First 
Amendment  right  of  petitioa 

In  its  most  ordinary  context,  then,  lobbying  is  simply  the  exercise  of  our  citizens' 

constitutional  right  to  petidon  for  redress  of  grievances  through  the  use  of  paid  agents. 

This  right  of  pedtion  -  protected  in  the  First  Amendment  alongside  our  other 
most  cherished  rights  of  free  speech  and  press  and  exercise  of  religion  -  dates  back  to 
the  Magna  Carta.  Tbe  recogniuon  and  protection  of  tbe  right  of  petidon  is  as 
indispensable  to  our  personal  liberty  as  are  the  other  rights  that  receive  far  more 
anention  in  the  Bill  of  Rights.  This  right  is  not  lost  merely  because  business  interests 
might  seek  to  exercise  it 

Admittedly,  some  lobbyists  have  from  time  to  time  in  our  history  been  engaged  in 
activities  designed  to  corrupt  government.  But  this  should  not  distract  from  the 
significance  of  tbe  underlying  constitutional  right  any  more  than  libelous  or  scurrilous 
newspaper  articles  undermine  our  faith  in  freedom  of  the  press,  or  any  more  than 
inflammatory  or  oCfensive  speeches  cast  doubt  on  the  sanctity  of  freedom  of  speech. 

Lobbyists  may  make  easy  targets  for  critics  of  either  the  goals  or  the  means  of  a 
lobbying  effort  But  neither  the  public  nor  the  government  will  be  well-served  by 
diminishing  the  people's  -  or  their  associations'  or  businesses'  -  ability  to  be  heard 
effectively  by  Members  of  Congress  or  agency  officials. 
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CniKtitutionality  of  H.R.  823.  The  Supreme  Court  upheld  the  Federal  Regulation 
of  Lobbying  Act  of  1946  in  United  States  v.  Harria.  347  U.S.  612  (1954).  though 
torturing  the  sutute  somewhat  to  do  so.   H.R.  823  appears  to  remain  comforubly  within 
the  power  of  Congress  constitutionally  to  regulate  the  right  of  petition,  even  in  light  of 
the  expanded  view  of  associational  privacy  developed  by  the  Court  since  19S4. 

In  NAACP  V.  Alabama.  357  U.S.  449  (1958).  the  Supreme  Court  held  that  the 
sute  could  not  constitutionally  require  the  NAACP  to  disdose  its  membership  lists.  The 
Court  reasoned  that  required  disclosure  would  infringe  the  Fuit  Amendment  because  it 
would  interfere  with  the  NAACP's  members'  rights  to  pursue  their  lawful  interests 
privately  and  to  associate  freely  in  doing  so. 

The  Court  applied  this  principle  to  the  political  process  in  Brown  v.  Socialist 
Workers  '74  Campaign  Comm.  (OhioV  459  U.S.  87  (1982).  There  the  Court  concluded 
that  the  disclosure  of  contributors  and  recipients  of  campaign  funds  required  by  Ohio's 
campaign  finance  law  could  not  constitutionally  be  applied  to  the  Socialist  Workers 
Party.  Expanding  on  the  First  Amendment  protections  enunciated  in  Buckle,  v.  Valeo. 
424  U.S.  1  n976Vper  curiamV  the  Court  inBioan  held  that  the  First  Amendment 
protected  not  only  compelled  disclosure  of  the  names  of  contributors  to  the  campaigns 
of  unpopular  fringe  parties,  but  also  of  recipients  of  campaign  expenditures  because  this 
could  reveal  identities  of  the  party's  strongest  supporters. 

The  lettODS  of  NAACP.  Buckley,  and  ££flam  must  be  applied  to  H.R.  823's 
requirements  that,  where  an  agent  is  paid  to  lobby  on  behalf  of  a  client,  the  client,  the 
agent,  and  potentially  contributors  to  the  client  must  be  publicly  disclosed.  Doing  so 
leads  me  to  the  following  conclusion:   Where  the  client  is  an  unpopular  fringe  entity,  it 
is  possible  (though  not  inevitable)  that  H.R.  823's  disclosure  mandates  ^QuULont 
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tnmtifl^^""*'*Y  ***  ^pplict*    Outside  this  narrow  area,  wfaidi  does  not  occur  in  the  usual 
lobbying  context,  the  legislation  appears  easily  to  pass  constitutional  muster. 

Buckley  set  out  three  interests  that  may  support  a  constitutional  intrusion  on 
proteaed  First  Amendment  interests:  (1)  providing  the  public  with  information  about 
candidates  (here  public  officials)  and  the  interests  that  influence  them;  (2)  deterring 
corruption  and  the  appearance  of  corruption;  and  (3)  gathering  data  necessary  to  detea 
violations  of  law.   Each  of  these,  in  my  view,  is  satisfied  by  the  purposes  of  lobbying 
disclosure  legisiatioiL 

That  most  lobbying  is  done  for  commercial  entitles,  in  pursuit  of  economic 
objectives,  supports  the  conclusion  that  disclosure  will  not  ordinarily  infringe 
constitutional  rights.  While  businesses  have  been  recognized  to  have  First  Amendment 
rights.  Ftfst  National  Bank  of  Boston  v.  Bellotti.  435  U.S.  765  (1978),  the  government's 
interest  in  compelling  disclosure  by  commercial  interests  would  appear  stronger  than 
where  political  interests  are  at  stake. 

Associational  privacy  interests  may  also  be  implicated  in  H.R.  823's  requirement 
that  the  names  of  members  of  a  coalition  or  association  be  disclosed.   But  the  bill  is 
careful  to  limit  disclosure  only  to  situations  where  the  member  contributes  more  than 
SS.OOO  toward  the  lobbying  activities  in  a  semiannual  period,  significantly  participates  in 
supervision  or  control  of  the  lobbying  activities,  ADti  has  a  direct  financial  interest  in  the 
outcome  of  those  activities.  These  criteria  appear  to  strike  a  reasonable  balance 
between  the  member's  privacy  interests  and  the  public's  interest  in  knowing  the  forces 
that  influence  public  decision-making. 

Thus,  while  the  constitutional  rights  of  petition  and  associational  privacy  must  be 
recognized  by  legislation  designed  to  compel  disdosvre  of  lobbying  activities,  RR.  823. 
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in  my  opinion,  steeis  clear  of  infringing  those  rights,  at  least  in  all  but  possibly  the  most 
unusual  cases.  In  those  cases,  the  Director  of  the  Office  of  Lobbying  Regulation  and 
Disclosure  may  even  be  in  a  position  to  avoid  a  constitutional  challenge  to  the  sutute  by 
agreeing  that  registration  is  not  required. 

Practical  Benefits  of  Lobbying.     More  informed  decisions  are  better  decisions. 
That  goes  for  a  congressional  committee,  an  individual  Member  or  staffer,  an  agency 
adjudicator,  or  any  other  federal  official   Lobbyists  by  any  name  provide  information  to 
inform  decision-makers.   Lobbyists  offer  data  and  analysis,  perspective  and  experience, 
insights  and  ideas.  To  chill  lobbying  is  to  deprive  decision-makers  of  information 
necessary  to  evaluate  fully  the  impaa  of  statutes  and  proposed  legislation.  This 
information  fuels  the  most  effective  and  responsive  policy-formulation  in  the  Legislative 
and  Executive  branches  of  government.  That  is  why  lobbying  should  be  encouraged  and 
respected  -  not  criticized  and  deprecated  -  in  our  inaeasingly  diffuse,  contentious,  and 
information-saturated  society. 

The  benefits  of  lobbying,  however,  are  not  lost  through  imposition  of  reasonable 
disclosure  requiremenu  that  inform  the  public  who  is  lobbying  on  what  issue  for  whom, 
and  at  what  cost   In  fact,  this  kind  of  disclosure  itself  can  provide  valuable  information 
on  the  forces  that  influence  policy-making.   But  lobbying  laws  that  impose  unreasonable 
burdens  on  lobbyists,  that  deter  legitimate  expressions  of  views,  that  intrude  into 
privileged  relationships,  or  that  divtilge  properly  confidential  activities  will  retard,  and 
not  advance,  public  interests  and  democratic  values. 

F»i«ting  t  Awi  Regulating  Lobbying,   For  decades  both  congressional  inquiries  and 
academic  writers  have  found  little  to  commend  the  Lobbying  Act   Strong  criticism  from 
many  quaners,  though  based  on  different  reasons,  has  also  been  levied  over  the  years  at 
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the  For«i(n  Atettts  Registndoc  Act  Nor  have  more  recent  euctmeaa  like  the  HUD 
Refocm  Act  ind  the  Byrd  Axnendmcnt  escaped  hanh  critidsm.  These  laws  share  many 
of  the  same  defects:   taken  together,  as  I  noted  above,  they  have  proved  complex, 
confusing,  conflicting,  burdensome,  and  unenforceable. 

Perhaps  one  of  the  best  ways  to  highlight  some  of  the  problems  facing  lobbyists 
who  would  like  to  comply  with  the  Lobbying  Act.  but  find  it  difGcult  to  figure  out 
exactly  what  is  required,  is  to  compare  common  sense  and  common  practice  with  how 
the  law  is  interpreted  by  the  Qerk  of  the  House  of  Representatives.  The  Qerk's  views 
were  provided  to  me,  in  response  to  specific  questions,  for  The  Lobbviny  Manual.   In 
the  context  of  each  point  I  will  indicate  how  H.R.  823  darifies  the  point; 

The  Qerk's  Office  tells  us  that  lobbying  expenditures  made  in  coimection 
with  contacts  with  staff  are  reportable  under  the  Act.*  Although  this  is  a 
conclusion  in  which  many  lobbyist  concur,  it  is  a  position  far  from  uniformly  held 
by  lobbyists  and  a  few  authors,  who  base  their  conclusion  on  the  definition  of 
lobbying  in  Supreme  Coun's  Harriss  opinion  as  involving  'direct  communication 
with  members  of  Congress.'  347  US.  at  620. 
HJt  824  makes  it  dear  that  lobbying,  as  covered  in  the  bill,  applies  to  congressional 
staff  (I  3(4))  as  well  as  dearly  defined  Executive  Branch  officials  (J  3(3)). 

The  Qerk's  Office  believes  that  "when  specific  individuals  in  the  law  finn 
are  as&gned  the  primary  responsibility  of  lobbying  such  individuals  are  urged  to 
file  separate  reports'  even  though  the  firm  itself  is  filing  disdosure  reports.  This 
two-tiered  reporting  is  plainly  duplicative  and  misleading,  and  it  currenUy  appears 
to  be  the  exception  rather  than  the  rule  among  registrants  under  the  Lobbying 
Act 
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Fortunttdy,  t  two-tiered  approach  is  specifically  eliminated  bjr  HJL  S23.  which  provides 
for  reportiaf  by  the  orgaaization  'on  behalf  of  its  employees  (iaduding  partners]  who 
engage  in  lobbying  activities  on  behalf  oC  a  client  (S  4<cK2)). 

•         Guidelines  on  disclosure  by  coalitions  are  provided  by  the  Gerk's  Office 
letter  reproduced  in  THE  LOBBYTNG  MAhfUAL.  but  even  this  guidance  is  not 
entirely  dear.   Although  a  coalition  with  its  own  identity  would  be  listed  as  the 
'employer'  by  a  hired  lobbyist  on  the  current  lobbying  form,  if  the  'undertaking  is 
jointly  finanrfd  by  a  group  of  entployers, ...  all  members  of  the  group  are  to  be 
named,  and  the  contribution  of  each  member  is  to  be  specified.' 
Unfortunately,  this  means  that  whether  the  name  of  any  one  of  an  association's 
or  coalition's  members  must  be  disclosed  seems  to  depend  more  on  form  than  substance, 
that  is,  whether  coalition  members  pay  the  lobbyist  directly.  Most  coalitions  and 
associations  presently  do  not  report  members. 

la  (LR.  823,  disclosure  of  members  of  a  coalition  would  turn  on  whether  the 
member  contributed  more  than  SS.OOO  toward  the  lobbying  activities  in  a  semiannual 
period,  whether  it  significantly  participates  in  supervising  or  controlling  lobbying 
activities,  and  whether  it  has  a  direa  financial  interest  in  the  outcome  of  the  lobbying 
activities  (8  ^X3))-  This  appears  to  be  a  reasonable  approach  to  the  subjeo. 

•         According  to  the  Qerk's  Office,  'the  spirit  of  the  [lobbying]  law'  requires 
grassrooa  and  indirea  lobbying  to  be  reportable.  However,  it  recognizes  the 
law's  ambiguities  and  concludes  that  it  *would  not  consider  a  report  incomplete  if 
such  information  [on  grassroots  lobbying]  were  omitted.' 

The  Supreme  Court  in  Harriss  seems  to  draw  a  line  between,  on  the  one 
hand,  educational  and  even  advocacy  efforts  designed  to  saturate  'the  thi:Jdng  of 
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the  oonununiqr*  and,  on  the  other,  'artificially  stimulated*  letter-writing  campaign. 

Under  this  distinction,  the  Lobbying  Act  would  require  the  latter  to  be  reponed, 

but  not  the  former.   fTHE  LOBBYING  MANfUAL  identifies  the  dividing  line  'to 

be  at  the  point  the  lobbyist  expressly  exhorts  the  audience  (regardless  of  size)  to 

make  a  direct  communication  concerning  legislation  to  Congress.") 

HJL  823  defines  lobbying  activities'  to  include 

grass  roots  lobbying  communications  (as  defined  in  regulations  implementing 
section  4911(c)(3)  of  the  Internal  Revenue  Code  of  1986)  to  the  extent  that  such 
activities  are  made  in  direa  support  of  lobbying  contacts. 

(I  3(8).)  The  Internal  Revenue  Code,  in  turn,  defines  grass  roots  lobbying  to  include 

communications  (a)  with  all  or  a  segment  of  the  general  public,  (b)  which  refers  to 

specific  legislation,  (c)  which  reflects  a  view  on  such  legislation,  and  (d)  which 

encourages  the  audience  to  take  action. 

HJL  823  thus,  once  again,  represents  a  significant  step  forward  in  communicating 

clearly  to  lobbyists  how  to  apply  its  requirements. 

The  Clerk's  Office  says  that,  'strictly  as  an  administrative  practice.'  certain 

expenses  like  taxi  lares  and  in-house  duplication  costs  may  be  lumped  together  as 

monthly  totals  rather  than  being  itemized,  even  though  the  sutute  itself  appears 

to  contemplate  more  precise  detaiL  Nonetheless,  few  lobbyists  apparently  fiiUy 

report  many  of  the  expenses  called  for  on  the  backside  of  the  Lobbying  Act 

report  fonn.  And  Senator  Levin  has  made  fiin  of  some  who  report  their 

expenditures  almost  too  faithfully  (for  example,  a  firm  that  allocated  SlJl  of  one 

employee's  salary  to  lobbying  in  one  quarter). 
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The  raoies  for  rcponiiif  provided  in  HJL  823.  aloag  with  tb*  Sl.OOO  reporting  threshold 
(f  S(c)X  wiQ  InuDeucly  simplify  reporting  requirements  in  every  way,  this  surely 
tccounts  for  the  enthusiasm  of  many  lobbyists  for  this  bilL 

HW  Kn    The  Lobbying  Disclosure  Act  of  1993.  building  on  the  work  of  the 
Scnau  Committee  on  Governmental  Afbirs  in  the  lOZd  Congress  'ics  S.  Rep.  102OS4, 
oo  S.  2766).  represents  a  responsible  approadi  to  lobbying  disclosure  reform. 

The  bill  ^''wi'f  an  extensive  definition  section  (I  3)  that  clarifies  the  scope  and 
application  of  the  legislation,  imposes  reasonable  registration  (|  3)  and  reporting  (i  S) 
requirementt  on  lobbyists,  ccntralixes  administration  of  the  law  in  an  executive  oflke 
with  rulemaking  and  advice^giving  authority  (|  6).  provides  fait  administrative 
procedures  and  penalties  for  ensuring  compliance  (U  7-9).  and  institutes  judicial  review 
for  adverse  administrative  determinations  (I  10).  HJL  S23  also  amends  or  repeals 
current  lobbying  statutes  to  create  an  integrated  and  comprehensive  regulatory  and 
disclosure  framework  (H  12-13). 

The  legislation  strikes  a  careful  balance  to  avoid  imposing  undue  burdens  on  the 
public's  right  of  petition,  while  providing  for  disclosures  that  arc  uscftil  but  not  overly 
intrusive.  As  I  noted  in  the  previous  section  of  my  testimony,  H.R.  S23  attacks  head-on 
most  of  the  undcar  and  conftising  issues  raised  by  the  Lobbying  Act  and  usually  resolves 
tbem  with  prccisioa  and  dariiy.  In  all,  the  disclosure  provisioos  of  RR.  823  ippear 
highly  reined  and  carefully  crafted  to  ftilfiO  the  dual  purposes  for  which  it  is  designed, 
set  out  in  secdoo  2(b). 

Lobbying  the  Executive  Branch.  As  a  general  matter,  it  is  my  view  that  advocacy 
before  high-level  federal  agency  ofTicials  to  influence  federal  policies  is  legitimate  -  and 
usually  necessary  -  from  the  persf^ctive  of  the  client,  and  beneficial  from  the 
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perapectivc  at  the  dedskm-^iaker.  It  also  bOs  within  the  Qiastitutioa'i  protectioa  of 
the  right  of  petition. 

Where  disdonire  requirements  are  carefully  drawn  to  avoid  injuiy  to  private 
interests,  it  b  entirely  fitting  and  proper  to  impose  those  requirements  on  lobbying  of 
the  Executive  branch.  In  tact,  because  individual  high-level  agency  officials  ordinarily 
have  substantial  decision-making  authority  -  whOe  individual  members  of  G>ngress  and 
their  staff  do  not  -  it  may  be  argued  that  Executive  branch  lobbying  disclosure  is  even 
more  justified.  And  the  potential  for  abusive  or  improper  influence-peddling  exists 
equally  for  both  branches. 

In  testimony  on  predecessor  legislation  last  year,  I  expressed  the  view  that 
G>ngress  should  not  expand  coverage  of  laws  governing  contacts  with  the  Executive 
branch  in  wqrs  that  would  needlessly  burden  the  practice  of  law  and  undermine 
fulfillment  of  lawyers'  professional  responsibilities.  The  danger  was  that  expanding  the 
lobbying  law's  reporting  requiremena  might  unduly  intrude  into  lawyer-dient 
ooofideaees,  force  disdosure  of  sensitive  transactions,  prematurely  reveal  law 
enforcement  inquiries,  or  result  in  burdensome  reporting  of  trivial  activities.  I  believe 
that  HJL  823  is  responsive  and  sensitive  to  these  concerns. 

Because  ILR.  823  focuses  on  high-level  agency  officials  and  carefully  excludes 
from  the  definition  of  lobbying  contact'  (in  i  3(9)(B))  those  communications  that  are 
ministerial,  compelled,  legally  confidential  and  otherwise  public  as  well  as  those  where 
individual  privacy  is  implicated  or  traditional  lawyering  is  ordinarily  involved,  this  ' 
legislation  attempts  to  avoid  the  dangers  that  I  had  earlier  identified. 
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Suyfcitiom  for  Attention.  Before  coociuding  my  testimony,  let  me  identify  some 

issues  to  wfaicfa  the  Subcommittee  might  give  additional  attention  in  its  deliberations  on 

RR.823. 

1.        The  exemption  in  section  3(9)(BKii)  for  communications  'made  by 
represenutives  of  a  media  organization  who  are  primarily  engaged  in  gathering 
and  disseminating  news  and  information  to  the  public"  may  be  read  to  exclude 
joumaiistt  engaged  in  lobbying  activities.  From  time  to  time  media 
represenutives  engage  in  old-fashioned  lobbying  on  maners  of  direct  interest  to 
them  -  for  example,  amendments  to  the  Freedom  of  Information  Act  or 
reporters'  shield  laws  -  and  when  doing  so  they  should  be  covered  by  this 
legislatioiL 

1         Lobbying  under  H.R.  823  does  not  include  communications  'made 
in  a  speech,  article  or  other  publication,  or  through  the  media'  (f  3(9)(B)(iii)),  in 
contrast  to  current  law.   I  do  not  think  that  the  Constitution  requires  greater 
latitude  for  lobbying  through  the  media  -  either  direct  (for  example,  an  ad  in 
Roll  Cain  or  indirect  (buying  ads  or  writing  articles  that  otherwise  would  satisfy 
the  requirements  for  grassroots  communications  under  section  3(8)).   In  fact,  this 
kind  of  lobbying  usually  requires  substantial  financial  conunitments  that  will  go 
ujueported  in  H.R.  823.   I  thus  question  the  need  for  such  a  broad  exemption. 

3.  The  meaning  of  seaion  9(B)(xii)  should  be  clarified  in  the 
legislation  itself.   It  is  not  clear  whether  the  section  refers  to  communications 

made  to  agency  officials  with  regard  to  [a]  judicial  proceedings, 
[b]  criminai  or  civil  law  enforcement  inquiries,  investigations  or 
proceedings,  or  [c]  filings  required  by  sutute  or  regulation 

or  whether  it  refers  to  conununications 

made  to  agency  officials  with  regard  to  [a]  judicial  proceedings, 
[b]  criminal  or  civil  law  enforcement  inquiries,  [c]  investigations  or 
proceedings,  or  (d]  filings  required  by  sutute  or  regulation. 

Moreover,  it  is  not  clear  whether  commimications  on  'permits  and  licenses'  are 
spedScally  included  by  virtue  of  section  9(AXiii)  or  are  eichided  as  "Glings 
required  by  sutute  or  regulation'  in  section  9(B)(xii). 

4.  The  represenutive  of  the  American  Bar  Association  has  proposed 
expansion  of  certain  exemptions  in  section  9(B);  I  agree  that  these  merit  the 
consideration  of  the  Subcommittee,  though  I  am  not  as  confident  that  the  bill 
fails  to  provide  adequate  protection  in  the  area  of  Executive  branch  conucts. 
However,  where  a  filing  would  be  confidential,  H.R.  823  should  ensure  that 
communications  about  the  filing  would  not  be  disclosed  in  lobbying  reporu. 
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5.  The  'principal  purpose'  test  for  defining  lobbying  under  Harriss  has 
caused  tremendous  confusioa   While  section  3(10)  is  an  improvement,  it  is  not 
dear  that  this  problem  is  not  already  addressed  by  the  $1,000  minimum 
registration  threshold  (semiannually).   How  much  more  than  $1,000  in  lobbying 
services  is  'incidental'  and  not  'significant'?  Greater  guidance  is  needed  here. 

6.  Under  section  6(b)(3),  the  Director  of  the  Office  of  Lobbying 
Re^tration  and  Public  Disclosure  may  make  'verifications  or  inquiries,*  but 
section  11  says  the  Direaor  does  not  have  'general  audit  or  investigative 
authority.'  When  an  inquiry  becomes  a  general  investigation  should  be  spelled 
out 

7.  The  two-tier  adjudicatory  procedures  established  in  section  8  appear 
unnecessarily  cumbersome  and  the  legislative  directive  incomplete.   For  example, 
these  questions  may  be  raised: 

a.  Why  not  have  all  adjudications  heard  by  administrative  law 
judges?  The  procedures  for  minor  violations  need  not  be  more  formal  and 
complex,  even  with  an  AU. 

b.  Should  separation  of  functions  be  required  for  the  hearing 
before  an  independent  presiding  official? 

c         Does  the  official  or  the  AU  make  a  recommended  or  initial 
decision?   It  appears  that  the  Direaor  reviews  only  information  received 
(9  8(b))  and  not  a  conclusion  reached,  except  for  the  ALJ's  recommended 
penalty  (5  8(e)(1)). 

The  Subcommittee  might  consider  using  either  the  unified  Administrative 
Conference  Model  Civil  Money  Penalty  sutute  as  a  model  for  this  section,  or  one 
of  the  recent  EPA  laws  that  takes  the  two-tier  approach.  Attention  needs  to  be 
given  sections  S54  and  SS7  of  the  Administrative  Procedure  Act  as  this  section  is 
revamped. 

8.  Venue  should  be  more  precisely  provided  for  judicial  review  under 
section  10(B),  and  the  Subcommittee  might  consider  whether,  in  addition  to  the 
circuit  where  the  appellant  resides  or  does  business,  venue  should  be  concurrent 
in  the  Coun  of  Appeals  for  the  Distria  of  Columbia  Circuit  This  would  allow 
the  development  of  a  more  coherent  set  of  precedents  for  interpreting  the  new 
law. 

Conclusion.   As  I  have  suted  in  my  testimony,  I  believe  that  H.R.  823  is  highly 

desirable  legislation  that  falls  comfortably  within  the  constitutional  parameters  for 
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reguUdog  First  Amendment  rights.  While  I  have  proposed  that  the  Subcommittee 
consider  certain  minor  changes  to  the  legislation,  I  strongly  endorse  its  approval 

I  appreciate  having  the  opportunity  to  present  these  vie>w  on  H.R.  823  and  look 
forward  to  working  with  you  towards  enaament  of  this  very  important  bill. 
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Mr.  Bryant.  Professor  Eskridge. 

STATEMENT  OF  WILLIAM  M.  ESKRIDGE,  JR.,  PROFESSOR, 
CONSTITUTIONAL  LAW  AND  LEGISLATION,  GEORGETOWN 
UNIVERSITY  LAW  CENTER 

Mr.  Eskridge.  Unlike  Mr.  Susman,  I  am  not  a  joiner.  I  am  not 
affiliated  with  any  of  the  people  who  have  testified  here  today,  and 
the  only  one  I  even  know  is  Mr.  Susman  himself.  I  merely  rep- 
resent the  law  and  the  Constitution. 

There  is  an  anomaly.  Lobbying  is  a  core  value  protected  by  the 
first  amendment,  the  right  to  petition,  the  right  to  speak,  and  the 
right  to  associate  for  those  purposes.  Yet  lobbying  can  be  regulated 
by  Congress,  and  congressionsd  regulations  have  been  consistently 
upheld. 

I  want  to  discuss  the  different  ways  that  Congress  and  the  States 
can  and  have  regulated  lobbying.  My  written  statement  is  elabo- 
rate, and  I  refer  you  to  that  statement  for  further  details. 

This  bill  is  not  a  bill  that  prohibits  conduct.  Many  of  the  State 
courts  have  dealt  with  State  legislation  which  prohibits  or  strongly 
regulates  lobbying  conduct.  That  sort  of  regulation  is  subject  to  the 
strictest  scrutiny  under  the  first  amendment  of  the  U.S.  Constitu- 
tion or  similar  provisions  in  State  constitutions.  Some  of  the  re- 
strictions are  upheld  and  some  are  struck  down.  Under  strict  scru- 
tiny, the  Government  must  show  a  compelling  State  interest  and 
narrowly  tailor  regulations  to  meet  those  interests. 

The  leading  case,  in  my  opinion,  is  the  Fair  Political  Practices 
Commission  case,  which  I  cite  in  my  statement,  decided  by  the 
State  Supreme  Court  of  California.  Your  bill  does  not  involve  the 
sort  of  regulation  of  lobb3dng  conduct  evaluated,  and  partially  in- 
validated, in  that  decision.  Instead  yours  is  a  disclosure  bill. 

My  bottom  line  is  that  the  bill  is  constitutional  on  its  face,  but 
there  might  be  problems  as  applied.  Most  disclosure  regulations 
have  been  subjected  to  fairly  lenient  scrutiny  by  the  U.S.  Supreme 
Court.  A  disclosure  regulation  that  does  not  substantially  burden 
a  first  amendment  freedom  is  generally  permissible  without  very 
much  judicial  scrutiny.  Indeed,  that  is  the  way  I  interpret  the  Har- 
riss  decision,  the  decision  upholding  the  Federal  Regulation  of  Lob- 
bying Act. 

The  first  part  of  the  Court's  opinion  narrowly  construes  the  Fed- 
eral Regulation  of  Lobbying  Act  because  of  due  process  vagueness 
problems.  The  act  was  very  broadly  drafted.  It  is  a  criminal  act.  It 
must  be  narrowly  construed  to  save  its  constitutionality. 

In  the  first  amendment  discussion  in  Harriss  the  Court  empha- 
sizes that  the  disclosure  regulations  as  interpreted  impose  only  a 
modicum  of  obligation  upon  the  lobbyist,  and  based  upon  that  the 
Court  brushed  aside,  in  about  a  page,  the  first  amendment  objec- 
tions. That  is  not  strict  scrutiny.  Harriss  remains  the  leading  case 
for  your  garden  variety  disclosure  bill. 

However,  I  think  that  the  law  has  gone  somewhat  further  than 
Harriss  in  the  last  30  years.  The  Supreme  Court  will  in  more  in- 
stances today  find  greater  burdensomeness  in  disclosure  rules.  A 
substantial  burden  on  first  amendment  freedoms  will  trigger  strict 
scrutiny.  That  requires  a  compelling  State  interest  and  a  strict  re- 
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lationship  between  the  State  interest  and  the  means  chosen  by 
Congress. 

In  H.R.  823,  there  is,  in  my  opinion,  a  compelling  State  interest. 
That  is  the  interest  in  integrity  of  government  and  the  appearance 
as  well  as  actuality  of  fairness  in  the  governmental  process.  Mr. 
Justice  Brandeis  put  it  best  when  he  said  "Publicity  is  justly  com- 
mended as  a  remedy  for  social  and  industrial  diseases.  Sunlight  is 
said  to  be  the  best  of  disinfectants,  electric  light  the  most  effective 
policeman."  This  was  quoted  in  Buckley  v.  Valeo.  Buckley  and  a 
whole  line  of  cases  have  upheld  interest  in  governmental  integrity 
and  perceived  fairness  as  the  sort  of  compelling  State  interest  that 
justifies  intrusions  into  fundamental  first  amendment  rights. 

Now,  the  question  becomes:  Are  the  intrusions  in  this  case  nar- 
rowly confined  to  that  compelling  State  interest?  My  judgment  is 
that  they  are.  The  purposes  of  the  bill  on  their  face  resonate  with 
the  purposes  allowed  in  Harriss,  in  Buckley,  and  in  other  Supreme 
Court  cases,  and  in  my  opinion  the  burdens  of  this  bill  are  quite 
modest  on  the  whole.  Indeed,  I  think  the  bill  is  too  conservative  in 
what  it  requires  for  disclosure. 

In  short,  even  if  the  bill's  roles  were  a  substantial  burden  on  first 
admendment  rights,  the  goals  of  this  bill  would  meet  the  required 
test  of  a  compelling  State  interest  requirement  under  Buckley  and 
Austin  and  other  cases.  There  is  a  possible  problem  with  the  bill 
as  applied,  but  an  applied  challenge  is  not  a  challenge  that  would 
strike  down  the  bill  on  its  face. 

I  can  imagine  factual  applications  in  which  the  Supreme  Court 
would  either  interpret  the  bill  narrowly  or  even  strike  it  down  in 
part.  The  two  leading  cases  are  Brown,  the  1982  decision  by  the 
Court,  which  struck  down  part  of  an  Ohio  law  which  required  the 
disclosure  of  names  of  the  Socialist  Workers  Party,  and  Massachu- 
setts Citizens,  a  1986  decision  which  struck  certain  organizational 
and  disclosure  requirements  of  the  Federal  Campaign  Finance  Act 
as  applied  to  a  citizens  group. 

I  would  read  Massachusetts  Citizens  much  more  narrowly  than 
the  other  witnesses  would.  It  is  a  5-to-4  decision.  Justice  Brennan's 
opinion  is  only  a  plurality  on  some  issues.  The  critical  fifth  vote 
was  that  of  Justice  O'Connor,  and  her  vote  rested  on  the  significant 
burden  that  she  found  on  the  citizens  group,  "not  from  the  disclo- 
sure requirements  it  must  satisfy,  but  from  the  additional  organi- 
zational restraints  imposed  upon  it  by  the  Act."  107  S.  Ct.  at  632. 

Moreover,  Justice  Brennan  himself  in  a  part  of  the  opinion  that 
was  a  majority  opinion,  justified  striking  down  the  law  as  applied 
by  the  fact  that  even  if  section  431,  which  he  invalidated,  were  not 
applicable  to  the  citizens  group,  section  434,  which  the  Court  left 
in  place,  would  be  in  most  circumstances.  He  outlined  the  obliga- 
tions of  disclosure  imposed  by  434,  and  they  are  more  substantial 
than  the  obligations  imposed  by  H.R.  823. 

However,  I  would  leave  open  the  possibility  that  a  small,  non- 
profit group  might  be  substantially,  and  perhaps  unjustifiably,  bur- 
dened by  the  requirements  in  this  bill.  A  practical  suggestion  I 
would  make  is  that  you  might  consider  in  section  4(a)(2)  increasing 
the  minimal  cutoff  amount  for  semiannual  expenditures  from 
$1,000  to  perhaps  $5,000  or  $10,000,  because  I  agree  with  my 
copanelists  that  we  should  be  concerned  lest  small  orgainizations 
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and  nonprofit  organizations  be  excluded  from  speaking  because  of 
recordkeeping  requirements  imposed  by  Congress. 

I  also  remind  the  committee  that  the  Constitution  is  only  an 
upper  bound.  You  can  make  other  policy  judgments  within  that 
constitutional  frame  as  you  see  fit. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Eskridge  follows:] 

HEARING  BEFORE  the  SUBCOMMITTEE  on  ADMINISTRATIVE  LAW 
and  GOVERNMENTAL  RELATIONS 

of  the 

HOUSE  COMMITTEE  on  the  JUDICIARY 

March  31,  1993 

STATEMENT  of  WILLIAM  N.  ESKRIDGE,  JR. 


I  am  a  Professor  of  both  Constitutional  Law  and  Legislation  at 
the  Georgetovm  University  Law  Center  and  a  co-author  of  casebooks 
in  each  field. ^  Your  Subcommittee  has  asked  for  my  opinion  on 
issues  of  constitutional  law  and  statutory  interpretation  raised  by 
H.R.  823,  the  proposed  "Lobbying  Disclosure  Act  of  1993"  [the  "LDA" 
or  the  "proposed  bill"].    I  am  honored  by  your  invitation. 

Lobbying  the  government  is  constitutionally  protected.  The 
First  Amendment  provides  that  "Congress  shall  make  no  law  *  *  * 
abridging  the  freedom  of  speech,  or  of  the  press;  or  the  right  of 
the  people  *  *  *  to  petition  the  Government  for  a  redress  of 
grievances."  Thus,  people  have  First  Amendment  rights  to  speak 
their  mind  on  political  issues,  to  petition  the  government  to  act 
in  accord  with  their  preferences,  and  to  associate  together  for 
purposes  of  speech  and  petit ion:..iig.  See  NAACP  v.  Alabama,    357  U.S. 


^  See  William  N.  Eskridge,  Jr.  &  Philip  P.  Frickey,  Cases  and 
Materials  on  Legislation:  Statutes  and  the  Creation  of  Public 
Policy  (West  1988);  Daniel  A.  Farber,  William  N.  Eskridge,  Jr.  & 
Philip  P.  Frickey,  Cases  and  Materials  on  Constitutional  Law: 
Themes  for  the  Constitution's  Third  Century  (West  1993). 
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449  (1958)  (right  of  association);  United  States  v.  Harriss ,  347 
U.S.  612  (1954)  (right  of  petition).  The  purposes  of  these  rights 
are  to  assure  that  a  variety  of  political  views  are  heard  and  that 
debate  is  vigorous  and  robust.  Lobbying  serves  these  purposes  and 
therefore  is  protected  by  the  First  Anendnent. 

yet  Congress  can  regulate  lobbying.  For  example,  disclosxire 
requirements  that  only  incidentally  burden  people's  ability  to 
lobby  (i.e.,  by  making  it  a  little  more  expensive)  are  generally 
permissible  without  much  judicial  scrutiny.  In  upholding  the 
disclosure  requirements  of  current  law,  the  Court  in  Harriss 
emphasized  that  "Congress  has  not  sought  to  prohibit  these 
pressures.  It  has  merely  provided  for  a  modicxim  of  information 
from  those  who  for  hire  attempt  to  influence  legislation  or  who 
collect  or  spend  funds  for  that  purpose.  It  wants  only  to  )cnow 
who  is  being  hired,  who  is  putting  up  the  money,  and  how  much." 
Harriss,  347  D.S.  at  625.  For  the  most  part,  the  proposed  bill 
before  your  Subcommittee  can  be  similarly  characterized.  Indeed, 
one  of  its  features  would  be  to  simplify  and  consolidate  existing 
disclosure  requirements,  making  them  less  intrusive  than  they  are 
today  in  several  respects.  This  feature  of  the  proposed  bill 
clothes  the  entire  project  with  a  presumption  of  constitutionality. 

Even  when  disclosure  requirements  are  so  intrusive  as  to  be  a 
"substantial  burden"  on  rights  of  association,  speech,  or  petition, 
they  are  permissiblft  if  the  government  can  "convincingly  show  a 
substantial  relation  between  the  information  sought  and  a  subject 
of  overriding  and  compelling  state  interest."  Gibson  v.    Florida 
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Legislative  Investigation  Commission,  372  U.S.  539,  546  (1963).  In 
that  event,  also,  "a  State  may  not  choose  means  that  unnecessarily 
restrict  constitutionally  protected  liberty.  *  *  *  If  the  State  has 
open  to  it  a  less  drastic  way  of  satisfying  its  legitimate 
interests,  it  may  not  choose  a  legislative  scheme  tha  broadly 
stifles  the  exercise  of  fundamental  constitutional  liberties." 
Kusper  v.    Pontikes,    414  U.S.  51,  58-59  (1973). 

Thus,  Congress  can  regulate  lobbying  activities  through 
disclosure  requirements,  even  when  the  required  disclosures 
substantially  restrict  or  burden  First  Amendment  interests.  In 
Harriss,  the  Court  broadly  held  that  "it  is  not  constitutionally 
forbidden  to  require  the  disclosure  of  lobbying  activities,"  when 
the  goal  is  "to  maintain  the  integrity  of  a  basic  governmental 
process."  Harriss,  347  U.S.  at  625.  Since  Harriss,  the  Supreme 
Court  has  repeatedly  held  that  the  federal  government  has  a 
"compelling"  interest  in  preserving  "the  integrity  of  our  system  of 
representative  democracy"  and  preventing  "the  actuality  and 
appearance  of  corruption."  Buckley  v.  Valeo,  424  U.S.  1,  26-27 
(1976)  (per  curiam);  see  also  Austin  v.  Michigan  Chamber  of 
Commerce,    494  U.S.  652  (1990). 

This  compelling  interest  in  the  integrity  of  a  basic 
governmental  process  is  the  one  pursued  by  the  proposed  bill.  The 
Ijill's  premises  are  that  "responsible  representative  Government 
requires  public  awareness  of  the  efforts  of  paid  lobbysists  to 
influence  the  public  decisionmeUcing  process"  (LDA  §  2(a)(1))  and 
that  "the  effective  public  disclosure  of  the  efforts  of  paid 
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lobbyists  to  influence  Federal  officials  in  the  conduct  of 
Government  actions  will  increase  public  confidence  in  the  integrity 
of  Government"  (LDA  §  2(a)(3)).  Therefore,  any  substantial 
burdens  placed  on  First  Amendment  activity  by  requirements  in  the 
proposed  bill  —  either  on  its  face  or  as  applied  —  would  be 
upheld  if  the  requirements  are  narrowly  tailored  to  meet  the 
aforementioned  regulatory  interests. 

The  remainder  of  my  statement  will  develop  this  inquiry  and 
explore  the  most  relevant  case  law.  It  will  do  so  through  specific 
examination  of  the  LDA's  provisions  relating  to  what  constitutes 
"lobbying  contacts"  triggering  registration  and  reporting 
requirements  (LDA  §  3(3)-(4),  (8)-(9)),  the  requirement  that 
organizational  contributors  as  well  as  primary  clients  must  be 
disclosed  (LDA  §  4(b)(3)-(4)),  and  the  requirement  that  all 
committee  and  agency  contacts  be  reported  (LDA  §  5(b)(2)(B),  (d)). 

Although  the  framework  explicated  above  applies  to  all  three 
issues,  the  exact  constitutional  analysis  varies  from  issue-to- 
issue.  The  bottom  line  is  that  all  the  provisions  I  shall  discuss 
are  not  unconstitutional  on  their  face,  but  a  few  might  be 
vulnerable  to  narrow  interpretations  or  even  constitutional 
difficulties  as  applied  in  unusual  circumstances. 

I.  Scope  of  Regulation 
"Lobbyist"  and  "Lobbying  ConLacts" 

The  proposed  bill  would  greatly  expand  the  number  of  people 

who  would  have  to  register  as  lobbyists.   Proposed  §  4(a)(1)  would 

require  registration  by  a  "lobbyist"  making  "lobbying  contacts." 
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A  "lobbyist"  is  defined  in  proposed  §  3(10)  as  "any  individual  who 
is  employed  or  retained  by  another  for  financial  or  other 
conpensation  to  perform  services  that  include  lobbying  contacts, 
other  than  an  individual  whose  lobbying  activities  are  only 
incidental  to,  and  are  not  a  significant  part  of,  the  services 
provided  by  such  individual  to  the  client."  And  "lobbying 
contacts"  are  defined  in  proposed  S  3(9) (A)  to  include  specified 
coHffuni cat ions  with  any  "covered  legislative  or  executive  branch 
official"  on  behalf  of  a  client  with  regard  to  proposed 
legislation,  proposed  executive  rules  and  regulations,  or  the 
administration  of  a  federal  program  or  policy.  Proposed  §  3(3) 
defines  "covered  executive  branch  official"  to  include  not  jxist 
policymaXing  officials,  but  many  lower  ranking  ones  as  well. 
Proposed  5  3(4)  defines  "covered  legislative  branch  official"  to 
include  pretty  much  all  House  or  Senate  "employees"  (defined  in 
proposed  5  3(6)),  except  for  clerical  or  secretarial  employees. 

Current  federal  law  consists  primarily  of  the  Federal 
Re<julation  of  Lobbying  Act  of  1946  (FRLA),  2  U.S.C.  §S  261-170,  as 
interpreted  in  B&rriss.'  The  proposed  bill  follows  current  law 
in  many  respects,  particularly  in  its  exemption  of  individuals 
"whose  lobbying  contacts  are  only  incidental  to,  and  are  not  a 
significant  part  of,  the  services  provided  by  such  individual  to 
the  client"  (§  3(10)).   Compare  Barriss ,    347  U.S.  at  622.   The 


*  The  best  introduction  to  the  FRLA  and  other  lobbying 
regulatory  statutes  is  Thomas  Susaan  and  the  ABA  Section  of 
Administrative  Law  and  Regulatory  Practice,  Lobbying  Manual:  A 
Practical   Guide  to  Compliance  with  Federal   Lobbying  Lavs    (1993). 
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proposed  bill  would  clarify  what  the  better  reasoned  authorities 
believe  to  be  current  law  by  requiring  registration  and  reporting 
of  lobbying  legislative  staff  (as  well  as  Members  of  Congress)  and 
of  some  grass  roots  lobbying.'  I  detect  at  least  one  curiosity 
in  the  proposed  bill:  Does  an  individual  %»ho  does  only  grass  roots 
lobbying  for  a  client  have  to  register  as  a  lobbyist?  It  appears 
to  me  that  she  does  not,  because  grass  roots  lobbying  is  not 
clearly  included  within  the  definition  of  "lobbying  contacts,"  and 
also  because  it  is  mentioned  as  part  of  the  proposed  bill's 
subsequent  reporting  obligations  only  "to  the  extent  that  such 
activities  are  made  in  direct  support  of  lobbying  contacts"  (see 
LDA  §§  3(8),  5(a)).*  1x3  the  extent  that  the  proposed  bill  tracks 
current  law,  it  would  appear  to  be  constitutional  under  B&rriss, 
where  a  divided  Supreme  Court  upheld  the  FRIA  against  First 
Amendment  and  due  process  attac)cs. 

The  proposed  bill  would  go  beyond  cvurrent  law  by  requiring 
registration  in  the  following  circumstances : 

*    Lobbying  Before  a  Bill  Is  Introduced.   An  individual 


'  The  ambiguities  of  current  law  regarding  staff  contacts  and 
grass  roots  lobbying  are  explored  in  Chapter  2  of  Lobbying  Majiual , 
supra  note  2.  Although  that  chapter  (properly)  argues  for  coverage 
of  such  activities  under  current  law,  it  ac)tnowledges  that  current 
law  is  far  from  clear  and  that  many  lobbyists  do  not  report  staff 
contacts  or  grass  roots  efforts  or  do  not  register  if  all  they  do 
falls  into  one  of  these  categories.  The  LDA  would  greatly  clarify 
this  area  of  j.aw. 

*  Proposed  §  5  would  require  registrants  to  file  semiannual 
reports  on  their  "lobbying  activities"  during  that  period. 
Proposed  §  3(8)  defines  "lobbying  activities"  to  include  "lobbying 
contacts  and  efforts  in  support  of  such  contacts,"  as  well  as 
"grass  roots  lobbying  communications  *  *  *  to  the  extent  that  such 
activities  are  made  in  direct  support  of  lobbying  contacts." 
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works  with  a  Member  of  Congress  to  formulate  a  bill  that 
is  later  introduced.  This  is  a  lobbying  contact  under 
proposed  §  3(9)(A)(i),  which  covers  "the  formulation  *  * 
*  of  Federal  legislation  (including  legislative 
proposals)."  This  situation  appears  not  to  trigger 
registration  under  FRLA  §  307,  which  only  applies  to  the 
"passage  or  defeat"  of  federal  "legislation,"  which  § 
302(e)  defines  to  include  only  matters  "pending  or 
proposed  in  either  House  of  Congress." 

*  Agency  Rulenedcing.  An  individual  lobbies  a  federal 
agency  to  adopt  or  change  an  agency  rule.  This  is  a 
lobbying  contact  under  proposed  §  3(9) (A) (ii),  which 
covers  "the  formulation,  modification,  or  adoption  of  a 
Federal  rule,  regulation,  Executive  order,  or  any  other 
program,  policy,  or  position  of  the  United  States 
Government."  This  is  a  lobbying  contact  under  proposed 
§  3(9)(A)(iii),  which  covers  "the  administration  or 
execution  of  a  Federal  program  or  policy  (including  the 
negotiation,  award,  or  administration  of  a  Federal 
contract,  grant,  loan,  permit,  or  license)."  The  FRLA 
only  regulates  "direct  communication  with  Members  of 
Congress."  Harriss,    347  U.S.  at  620. 

*  Administrative  Lobbying.  An  individual  lobbies  a 
federal  agency  to  grant  or  deny  a  permit  application. 
This  is  a  lobbying  contact  under  proposed  §  3(9) (A) (iii) , 
which  covers  "the  administration  or  execution  of  a 
Federal  program  or  policy  (including  the  negotiation, 
award,  or  administration  of  a  Federal  contract,  grant, 
loan,  permit,  or  license)."  The  FRLA  only  regulates 
"direct  communication  with  Members  of  Congress." 
Harriss,    347  U.S.  at  620. 

Because  the  proposed  bill  goes  beyond  current  law  in  these  ways 

(and  in  other  ways  as  well),  Harriss   does  not  necessarily  justify 

these  provisions.   Nonetheless,  I  believe  them  constitutional,  in 

part  because  they  are  justified  by  the  same  governmental  interest 

(maintaining  the  integrity,  and  the  appearance  of  integrity,  of  a 

basic  governmental  process)  invoked  in  Harriss. 

One  minor  complication  is  that  Harriss'   limitation  of  the  FRLA 

to  "direct  communication  with  Members  of  Congress"  was  an 

aggressive  reading  of  the  statute  by  the  Court,  apparently  to  avoid 
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constitutional  problems.  Harriss ,  347  U.S.  at  619-20,  625-26. 
The  Court  invoked  its  prior  decision  in  United  States  v.  Rumely , 
345  U.S.  41  (1953),  which  narrowly  construed  a  House  resolution  for 
investigating  "lobbying  activities."  To  save  the  resolution  from 
First  Amendment  invalidity,  Rumely  interpreted  it  to  apply  only  to 
"lobbying  in  its  commonly  accepted  sense,  that  is,  representations 
made  directly  to  the  Congress,  its  members,  or  its  committees"  in 
connection  with  proposed  or  pending  legislation.  Rumely,  345  U.S. 
at  47.  None  of  the  analysis  in  either  decision  necessarily 
undermines  the  broader  regulation  contained  in  the  proposed  LDA. 
The  Court  in  both  cases  was  not  focusing  on  pre-bill  legislative 
branch  lobbying  or  on  executive  branch  or  agency  lobbying  when  it 
made  these  statements.  Instead,  the  Court  was  declaring  out  of 
bounds  any  general  "power  to  inquire  into  all  efforts  of  private 
individuals  to  influence  public  opinion  through  books  and 
periodicals,  however  remote  the  radiations  of  influence  which  they 
may  exert  upon  the  ulitmate  legislative  process."  Rumely,  345  U.S. 
at  46.  In  its  highly  circumscribed  treatment  of  grass  roots 
lobbying  and  its  expansive  list  of  exemptions  in  proposed  §  3(9) (B) 
(including  an  exemption  in  proposed  §  3(9)(B)(iii)  for  publications 
such  as  those  Rumely  prot-jcced) ,  the  proposed  bill  comes  nowhere 
near  the  constitutional  periphery  laid  out  in  Rumely  and  Harriss. 
Moreover,  my  view  is  that  lobbying  Legulation  can  go  well 
beyond  ^he  requirenents  upheld  in  Harriss.  Harriss  was  an 
unusually  conservative  interpretation  of  the  FRLA,  in  large  part  to 
avoid  due  process  problems  with  the  statute's  confusing  structure 
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and  vague  provisions.  The  due  process  problems  were  especially 
troubling  because  the  penalties  for  the  FRLA's  violation  are 
criminal.  A  better  drafted  statute  enforced  through  civil 
sanctions,  such  as  the  proposed  LDA,  would  not  be  subject  to  those 
difficulties.  I  would  read  Barriss's  talk  about  First  Amendment 
limitations  on  Congress'  ability  to  require  registration  of 
lobbyists  narrowly.  More  recent  cases,  especially  at  the  state 
level ,  have  construed  Harriss  narrowly  and  have  tended  toward  the 
view  that  registration  requirements,  alone,  "are  not  direct 
limitations  on  the  right  to  petition  for  the  redress  of  grievances" 
and  hence  not  subject  to  anything  more  than  lenient  judicial 
scrutiny.  Fair  Political  Practices  Commission  v.  Superior  Court  of 
Los  Angeles  County,    599  P. 2d  46,  54  (1979). 

Thus,  I  do  not  believe  that  the  First  Amendment  requires 
exemptions  for  individuals  who  only  do  grass  roots  lobbying  or 
whose  lobbying  contacts  are  incidental  to  the  primary  work  they 
perform  for  a  client  (both  features  of  the  proposed  bill  that  are 
apparently  derived  from  Harriss).  These  exemptions  detract  from 
the  LDA's  general  sunshine  goal.  For  example,  if  the  Aircraft 
Owners  and  Pilots  Association,  representing  260,000  private  pilots, 
devoted  only  1%  of  its  $20  million  budget  to  lobbying  activities, 
it  might  reasonably  elect  not  to  register  as  a  lobbyist,  because 
its  lobbying  was  not  a  "significant  part"  of  the  services  rendered 
to  its  clients  (see  proposed  §  3(10)).*   Similarly,  if  that 


'  This,  of  course,  is  not  hypothetical.  The  Association 
reportedly  did  elect  not  to  register  for  this  very  reason.  See 
Lobbying  Manual,    supra  note  2,  at  35  &  n.ll2. 


243 


Association  spent  all  of  its  $20  million  on  grass  roots  lobbying 

and  did  no  direct  lobbying,  it  apparently  would  not  have  to 

register.*    These  loopholes  in  the  proposed  bill  could,  in  my 

opinion,  be  plugged  without  significant  constitutional  problems. 

In  any  event,  the  broad  registration  requirements  of  the 

proposed  bill  are  constitutional  on  their  face.    There  may  be 

situations   where   the   registration   requirement   would   be 

constitutionally  questionable  as  applied,  however.   Consider  the 

following: 

Joan  Doe  is  a  popular  but  controversial  televangelist.  Her  TV 
broadcasts  regularly  contain  statements  by  her  that  are 
offensive  to  several  groups.  Her  license  is  up  for  FCC 
renewal.  Doe  wants  to  retain  Frank  Roe  to  lobby  the  FCC 
staff  on  her  behalf,  in  response  to  comments  hostile  to  her 
application  filed  with  the  FCC.  Doe  only  has  $2000  to  spend 
on  this  matter. 

If  Roe  lobbies  for  Doe,  he  will  have  to  register.'     The 

registration  requirement  might  be  a  severe  burden  on  Doe's  right  to 

petition,  because  the  costs  of  registering  and  reporting  might  eat 

up  one  quarter  or  more  of  her  available  lobbying  budget.  Also,  Roe 

might  be  deterred  from  representing  Doe  if  he  must  publicly 

identify  himself  with  her  controversial  cause;  his  $2000  fee  might 

not  be  worth  the  flack  he  will  get  from  other  clients,  the  media. 


*  And  hypothetically  there  could  be  a  separate  corporate  form 
for  direct  lobbying.  Though  it  would  have  to  register,  the  Pilots 
could  escape  "full"  disclosure  of  both  its  direct  and  its  indirect 
lobbying  activities,  unless  the  two  separate  forms  were  to  be 
treated  as  "ater  egoes"  for  disclosure  purposes. 

'  He  would  be  engaging  in  a  "lobbying  contact"  pursuant  to 
proposed  §  3(9) (A) (iii) .  Note  also  that  Roe  does  not  fall  under 
the  LDA's  de  minimis  exemption  for  lobbying  where  the 
income/expenses  do  not  exceed  $1000  per  semi-annual  period 
(proposed  §  4(a)(2)). 
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and  friends.  In  this  case,  the  registration  requirement  alone 
would  be  a  severe  burden  on  a  person's  ability  to  petition  her 
government . 

While  the  United  States  might  argue  that  this  severe  burden  is 
justified  by  a  compelling  interest  in  the  integrity  of  governmental 
decisionmaking,  this  is  in  my  view  a  close  case.  Accord,  Mary 
Kathryn  Vanderbeck,  First  Amendment  Constraints  on  Reform  of  the 
Federal  Regulation  of  Lobbying  Act,  57  Tex.  L.  Rev.  1219,  1240 
(1979)  (student  comment).  In  such  a  case,  a  court  might  construe 
the  LDA  narrowly,  to  avoid  the  constitutional  difficulty.  See 
NLRB  V.    Catholic  Bishop  of  Chicago,    440  U.S.  490  (1979). 

II.   Disclosure  of  Organizational  Contributors 

Section  4(b)(3)  of  the  proposed  bill  would  require  a 
lobbyist's  registration  statement  to  indentify  not  only  her  client, 
but  also  "the  name  of  any  organization,  other  than  the  client,  that 

(A)  contributes  more  than  $5,000  toward  the  lobbying 
activities  in  a  semiannual  period; 

(B)  significantly  participates  in  the  supervision  and 
control  of  the  lobbying  activities;   and 

(C)  has  a  direct  financial  interest  in  the  outcome  of 
the  lobbying  activities  ***.»« 

The  main  virtue  of  proposed  §  4(b)(3)  is  that  in  many  instances  it 

would  require  disclosure  of  the  members  of  a  lobbying  coalition, 

which  would  either  be  a  clarification  or  expansion  of  current  law. 

Proposed  §  4(b)(4)  requires  a  similar  disclosure  of  any  "foreign 

entity"  that  holds  at  least  20%  equitable  ownership  of  the  client. 


245 


has  an  important  role  in  the  client's  activities,  or  is  an 
affiliate  of  the  client  and  has  a  direct  interest  in  the  outcome  of 
the  lobbying  activity.  In  many  instances,  this  requirement  would 
reveal  information  about  the  "interests"  behind  the  client;  that 
information  might  be  useful  to  trigger  concern  that  United  States 
interests  are  involved  in  proposed  governmental  action. 

These  disclosures,  especially  those  in  proposed  §  4(b)(3), 
might  be  considered  burdens  not  just  on  the  client's  right  to 
petition,  but  also  on  the  right  of  the  people  "behind"  the  client 
to  privacy  and  free  association  under  the  First  Amendment.    In 
NAACP     V.      Alabama,      357   U.S.   449   (1958),   the  Supreme   Court 
invalidated  a  state's  efforts  to  obtain  the  MAACP's  membership 
lists,  on  the  ground  that  disclosure  would  invade  members'  privacy 
and  chill  their  willingness  to  associate.   In  Brown  v.    Socialist 
Workers    '74    Campaign   Committee    (Ohio),    459  U.S.  87  (1982),  the 
Court  extended  NAACP   to  hold  that  the  disclosures  of  contributors 
required  by  Ohio's  election  finance  law  could  not  constitutionally 
be  applied  to  people  contributing  to  the  Socialist  Workers  Party, 
which  had  shown  a  "reasonable  probability"  that  disclosure  would 
lead  to  harassment  of  its  members.    Both  cases  relied  on  the 
"chilling  effect"  that  such  disclosures  might  have  on  group 
activity,  particularly  where  the  group  espouses  dissident  views. 
See  also  NAACP  v.  Button,    371  U.S.  415  (1963).   These  authorities 
might,  at  first  glance,  pose  problems  for  proposed  §  4(b)(3)-(4). 
On  the  other  hand,  unlike  the  regulations  scrutinized  in  NAACP 
and  Brown,   the  disclosures  proposed  in  LDA  §  4(b)(3)-(4)  only  apply 
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to  "organizations"  or  "foreign  entities,"  and  not  to  individuals. 
Organizations  and  foreign  entities  have  little  if  any  legal  privacy 
or  associational  interests  beyond  those  that  it  derives  from  its 
members.  Although  there  are  organizations  so  closely  associated 
with  individuals  as  to  be  their  alter  egoes,  in  the  ordinary  case 
any  burden  on  privacy  or  associational  interests  by  proposed  § 
4(b)(3)-(4)  ought  to  be  minimal. 

Moreover,  burdens  on  the  right  to  association  are  justified 
"by  regulations  adopted  to  serve  compelling  state  interests, 
unrelated  to  the  suppression  of  ideas,  that  cannot  be  achieved 
through  means  significantly  less  retrictive  of  associational 
freedoms."  Roberts  v.  I7nited  States  Jaycees ,  468  U.S.  609  (1984). 
For  example,  the  Court  in  BucJcley  v.  Valeo,  424  U.S.  1,  60-84 
(1976)  (per  curiam),  upheld  the  Federal  Election  Campaign  Act  of 
1971 's  requirement  that  people  making  independent  expenditures  on 
behalf  of  a  candidate  disclose  their  identity  and  their 
expenditures.  One  interest  BucJcJey  identified  as  "sufficiently 
important  to  outweigh  the  possibility  of  infringement"  of  the 
rights  to  privacy  and  association  was  the  interest  in  providing  the 
public  information  about  candidates  and  interests  to  which  they  are 
likely  to  be  responsive.  Buckley,  424  U.S.  at  66-68.  Mote  that 
BucJ^ley  upheld  much  more  intrusive  disclosure  obligations  than 
those  in  the  LDA. 

The  Buckley  test  would  appear  to  justify  the  proposed  bill's 
requirement  that  major  organizational  contributors  to  the  client  be 
identified.   To  continue  the  Jane  Doe  hypothetical  introduced 
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above,  suppose  that  Doe's  ministry  was  a  very  wealthy  (but  still 
controversial)  one  that  then  set  up  a  "dummy"  company  to  conduct 
lobbying  on  issues  that  interested  Doe.  Disclosure  that  only 
named  the  client  (the  dummy  company)  would  not  be  very  meaningful 
information  regarding  the  interests  behind  whatever  lobbying 
activities  were  being  pursued.  Some  further  disclosure  is 
therefore  necessary  to  meet  the  regulatory  goal,  and  the  disclosure 
required  by  proposed  §  4(b)(3)  seems  narrowly  tailored  to  fit  the 
goal:  The  organizational  contributor  is  only  named  if  it  (A) 
contributes  more  than  $5000,  (B)  has  an  important  role  in  the 
lobbying  activities,  and  (C)  directly  benefits  from  them.  This 
would  appear  to  meet  the  Roberts-Buckley  test,  at  least  on  its 
face.  And  since  individual  names  are  not  required,  the  proposed 
bill  would  seem  to  avoid  as-applied  challenges  such  as  those  in  the 
SAACP   cases  and  in  Socialist  Workers  Party. 

If  anything,  the  proposed  bill  may  be  too  conservative.  In 
the  Jane  Doe  hypothetical  in  which  her  ministry  is  flush  with 
money ,  Doe  can  set  up  a  dummy  company  ( Good  Government ,  Inc . ) , 
which  can  then  retain  lobbying  services  for  her  pet  causes.  The 
disclosure  dues  not  have  to  i:evec.l  Doe's  name  if  she  sets  up  the 
dummy  company  in  her  p3rsona?  capacity,  because  she  is  not  an 
"organization."  Or  she  could  set  up  two  dummy  companies,  a 
subsidiary  one  as  the  client  for  lobbying  purposes  and  a  primary 
one  as  the  contributing  organization  that  would  have  to  be 
disclosed  under  proposed  §  4(b)(3).  Thus,  it  would  seem  very  easy 
to  evade  disclosure  if  a  group  wanted  its  involvement  in  a  lobbying 
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campaign  to  be  kept  secret.   The  LDA  nay  err  on  the  side  of  too 
little  rec[uired  disclosure. 

III.   Reporting  of  Agency  and  Committee  Contacts 
Disclosing  Lobbying  Strategy? 

Proposed  §  5(b)(2)(B)  requires  a  lobbyist's  semi-annual  report 
to  include  "a  statement  of  the  Houses  and  committees  of  Congress 
and  the  Federal  agencies  contacted  by  lobbyists  employed  by  the 
registrant  on  behalf  of  the  client"  during  that  period.  Proposed 
§  5(d)  states  that  "any  contact  with  a  member  of  a  congressional 
committee,  an  employee  of  a  congressional  committee,  or  an  employee 
of  a  member  of  a  congressional  committee  regarding  a  matter  within 
the  jurisdiction  of  such  committee  is  a  contact  with  the 
committee."* 

At  first  glance,  these  reporting  requirements  seem  to  pose 
only  a  minor  burden  on  lobbying  activities,  and  consequently  would 
merit  only  lenient  judicial  scrutiny.  My  understanding  is  that 
various  groups  have  objected  that  such  disclosure  will  often  reveal 
a  group's  lobbying  "strategy"  and  hence  will  "chill"  groups  from 
making  contacts  with  certain  committees  or  agencies.'  For  example, 


•  "Employee"  is  broadly  defined  in  proposed  §  3(6)  to  include 
anybody  working  for  a  member  or  a  committee,  except  for  independent 
contractors  and  volunteers.  Arguably,  communications  described  in 
proposed  §  3(9) (B)  as  not  being  a  "lobbying  contact"  —  including 
ministerial  contacts  (proposed  §  3(9)(B)(v)  —  woulJ  not  count. 

•  See  S.  2279,  The  Lobbying  Disclosure  Act  of  1992:  Bearing 
Before  the  Subcomm.  on  Oversight  of  Government  Management  of  the 
Senate  Comm.  on  Governmental  Affairs,  102d  Cong.,  2d  Sess.  89,  91, 
93-96  (1992)  (statement  of  James  Christy  on  behalf  of  NAM);  id.  at 
228-31  (statement  of  the  ACLU);  id.  at  233-34  (statement  of  the 
Alliance  for  Justice). 
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suppose  the  lobbyist  for  ny  hypothetical  Jane  Doe  Ministries  makes 
an  ex  parte  contact  with  the  FCC  and  also  contacts  a  staff  member 
of  the  relevant  House  oversight  committee.  The  lobbyist's  report 
for  that  period  will  have  to  include  a  statement  that  both  the  FCC 
and  the  committee  were  contacted  (but  not  which  individuals  were 
contacted) .  Such  a  report  would  reveal  not  only  the  coordinated 
nature  of  the  lobbyist's  campaign  to  get  Doe's  license  renewed,  but 
also  would  tip  the  FCC  off  that  phone  calls  it  received  from  its 
oversight  committee  may  have  been  instigated  by  Doe  and  not  (as  the 
caller  represented)  by  "concerned  constituents."  Knowing  this  in 
advance.  Doe's  lobbyist  might  be  reluctant  to  contact  the 
committee. 

I  am  underwhelmed  by  this  argument.  Any  useful  disclosure 
requirement  is  going  to  reveal  interest  group  strategy  and  will 
probably  deter  groups  from  making  certain  moves.  For  example,  if 
the  lobbyist  representing  the  Jane  Doe  Ministries  contacts  an  FCC 
staff  member  and  an  employee  of  the  relevant  House  oversight 
committee,  she  would  have  to  disclose  both  contacts  under  the 
proposed  LDA.  Such  disclosure  would  reveal  the  client's  strategy 
(i.e.,  work  the  FCC  from  within  the  agency  and  through 
congressional  pressure),  but  that  strategy  is  itself  worth  knowing 
from  a  public  interest  standpoint.  That  the  strategy  might  itself 
become  public  could  deter  the  lobbyist  from  following  it,  because 
the  FCC  might  then  discount  any  phone  calls  it  gets  from  the 
committee.  But  that,  in  turn,  might  be  in  the  public  interest: 
If  you're  afraid  to  disclose  what  committee  or  agency  you're 
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contacting,  you  might  be  up  to  no  good.    "Sunlight  is  said  to  be 

the  best  of  disinfectants;   electric  light  the  most  efficient 

policeman."    Louis  Brandeis,   Other  People's     Money     62   (1933 

edition),  quoted  in  Buc^cley,  424  U.S.  at  67. 

The   chilling   effect   argument   against   disclosure   was 

specifically  made  and  rejected  in  Harriss ,    347  U.S.  at  626: 

It  is  suggested,  however,  that  the  Lobbying  Act,  with 
respect  to  persons  other  than  those  defined  in  §  307,  may  as 
a  practical  matter  act  as  a  deterrent  to  their  exercise  of 
First  Amendment  rights.  Hypothetical  borderline  situations 
are  conjured  up  in  which  such  persons  choose  to  remain  cilent 
because  of  fear  of  possible  prosecution  for  failure  to  comply 
with  the  Act.  Our  narrow  construction  of  the  Act,  precluding 
as  it  does  reasonable  fears,  is  calculated  to  avoid  such 
restraint.  But,  even  assuming  some  such  deterrent  effect,  the 
restraint  is  at  most  an  indirect  one  resulting  from  self- 
censorship,  comparable  in  many  ways  to  the  restraint  resulting 
from  criminal  libel  laws.  The  hazard  of  such  restraint  is  too 
remote  to  require  striking  down  a  statute  which  on  its  face  is 
otherwise  plainly  within  the  area  of  congressional  power  and 
is  designed  to  safeguard  a  vital  national  interest. 

The  same  could  be  said  about  fears  that  reporting  contacts  with 

committees  and  agencies  would  deter  groups  from  making  these 

contacts . 

On  the  other  hand,  Heirriss    is  a  conservative  approach  to 

chilling  effect  arguments.    Such  a  conservative  approach  was 

abandoned  by  the  Warren  Court  in  later  cases  such  as  New  York  Times 

V.    Sullivan,    376  U.S.  254  (1964),  which  made  the  chilling  effect 

argument  its  key  reason  for  curbing  "the  restraint  resulting  from 

criminal  libel  laws"  (to  use  the  infelicitous  example  in  Harriss). 

In  more  recent  cases,  the  Court  has  been  reluctant  to  invoke 

chilling  effect  arguments  to  invalidate  statutes.    For  example, 

Buckley   upheld  disclosure  requirements  for  campaign  contributions 
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and  expenditures,  notwithstanding  the  argument  that  the  disclosure 
requirements  would  "'deter  individuals  from  making  expenditures  for 
their  independent  political  speech.'"  Buckley,  424  U.S.  at  75, 
quoting  Thomas  v.  Collins,  323  U.S.  516  (1945);  see  also  id.  at 
71-72  (rejecting  chilling  effect  argument  based  upon  disparate 
impact  on  minor  political  parties). 

The  chilling  effect  argument,  therefore,  is  not  likely  to 
invalidate  the  LDA's  proposed  reporting  requirements  on  their  face. 
There  is  the  possibility  of  a  successful  challenge  to  the 
requirements  as  applied,  although  this  too  is  one  that  I  find 
remote."  Nevertheless,  such  an  argument  might  persuade  a  court 
to  interpret  the  reporting  requirements  narrowly,  as  both  Harriss 
and  Buckley   did  when  confronted  with  chilling  effect  arguments. 


"  I  am  unable  to  cite  to  realistic  examples  where  this  might 
be  a  severe  burden  on  a  client's  right  to  petition  but  would  be 
open  to  specific  examples  from  other  witnesses  who  have  this 
concern . 
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Mr.  Bryant.  Ms.  Woods. 

STATEMENT  OF  JEANNE  WOODS,  LEGISLATIVE  COUNSEL, 
WASHINGTON  OFFICE,  AMERICAN  CIVIL  LIBERTIES  UNION 

Ms.  Woods.  Thank  you.  I  think  at  the  outset  I  need  to  clarify 
the  record  on  the  ACLU's  position  on  this  bill.  We  have  been 
quoted  twice  in  these  hearings. 

We  did  work  very  closely  with  Senator  Levin  and  his  staff  last 
year  in  the  drafting  of  the  bill,  and  Senator  Levin  was  quite  re- 
sponsive to  many  of  our  concerns.  However,  as  we  indicated  in  a 
letter  to  him  this  year  upon  the  reintroduction  of  the  bill,  we  still 
have  a  number  of  very  serious  concerns  with  the  breadth  of  the  law 
and  its  coverage,  and  those  are  the  concerns  that  are  outlined  in 
my  testimony.  I  go  into  the  legal  analysis  in  which  I  conclude  that 
many  provisions  of  the  bill  unduly  burden  the  first  amendment 
right  to  petition  the  Grovernment. 

We  appreciate  the  concern  that  Congress  has  with  regard  to  pub- 
lic perceptions  of  undue  influence,  the  special  interests,  and  the 
need  to  rebuild  confidence  in  the  Government.  We  think  that  the 
law  as  presently  stands  does  contain  a  number  of  loopholes  which 
you  may  want  to  address.  But  the  bill  goes  far  beyond  just  closing 
loopholes,  and  is  a  major  expansion  of  the  regulation  of  this  pro- 
tected first  amendment  right,  which  we  do  not  believe  is  justified 
by  the  record. 

We  think  the  bill  goes  too  far  in  a  couple  of  aspects,  and  I  would 
like  to  emphasize,  first  of  all,  it  is  overinclusive  in  terms  of  who 
is  required  to  register,  and  as  other  panelists  have  pointed  out  the 
sheer  volume  of  the  paperwork  and  recordkeeping  could  deter  small 
groups  and  public  advocacy  organizations  from  participating  in  the 
public  debate.  We  think  that  that  would  make  this  section  of  the 
bill  unconstitutional  as  applied  to  such  groups,  and  we  agree  with 
the  proposal  of  Independent  Sector  and  others  to  increase  the 
threshold  to  $10,000. 

The  second  point  is  the  inclusion  of  all  high  level  contacts  with 
the  executive  branch,  which  we  think  is  too  broad.  In  the  Harriss 
case  the  Court  limited  the  scope  of  permissible  lobbying  regulation 
to  "lobbying  in  its  commonly  accepted  sense"  and  defined  that  as 
"direct  communication  with  Congress,  its  members  or  committees 
by  paid  lobbyists  aimed  at  influencing  the  passage  or  defeat  of  leg- 
islation." As  Justice  Douglas  pointed  out  in  his  dissent,  the  Court 
literally  had  to  rewrite  the  statute  in  order  to  narrow  it  enough  to 
pass  constitutional  muster. 

Arguably,  the  Court  today  could  define  "lobbying  in  its  commonly 
accepted  sense"  more  broadly,  and  could  include  some  contacts  with 
the  executive  branch.  But  we  would  like  to  point  out  that  under  the 
IRS  regulations  governing  lobbying  by  tax-exempt  organizations, 
which  are  only  2  years  old,  executive  branch  contacts  were  not  in- 
cluded in  the  definition  of  lobbying. 

Moreover,  under  the  current  constitutional  standard  for  com- 
pelled disclosure  of  first  amendment-protected  activities  post  Har- 
riss, the  State  must  have  a  compelling  interest  for  the  disclosure 
and  the  regulations  must  be  narrowly  drawn.  We  don't  believe  that 
the  generality  of  increasing  public  confidence  is  adequate.  We  feel 
that  a  compelling  State  interest  must  be  supported  by  a  factual 
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record  and  there  must  be  evidence  to  support  the  burdens  on  peti- 
tioning. 

The  record  thus  far  only  supports  compelled  disclosure  with  re- 
spect to  the  acquisition  of  Federal  funds  where  abuse  has  been  doc- 
umented. If,  under  the  Harriss  standard,  contacts  with  the  execu- 
tive branch  regarding  legislation  are  considered  lobbying,  we  also 
believe  that  such  contacts  would  be  protected  under  the  doctrine  of 
associational  privacy  which  is  set  forth  in  NAACP  v.  Alabama  and 
its  progeny. 

This  is  especially  true  for  controversial  advocacy  groups  for 
whom  contact  with  such  officials  could  be  chilled  by  the  disclosure 
requirement.  Even  though  the  individuals  contacted  do  not  have  to 
be  identified  by  name,  their  identities  could  be  determined  by  com- 
pelled disclosure  of  the  agencies  contacted.  We  think  that  this 
could  not  only  chill  access  to  executive  branch  officials  but  also  im- 
pair the  effectiveness  of  the  lobbying  effort.  Such  information, 
when  it  is  not  related  to  the  distribution  of  Federal  funds,  also  has 
little  public  value. 

We  strongly  oppose  the  placement  of  administration  of  the  act  in 
the  Justice  Department.  We  believe  that  it  is  inappropriate  for  reg- 
ulation of  first  amendment  activity  to  be  entrusted  to  a  law  en- 
forcement agency  susceptible  to  political  pressure.  I  am  pleased  to 
see  that  the  Federal  Election  Commission  is  volunteering  to  host 
the  regulatory  agency,  and  we  think  that  that  proposal  should  be 
seriously  considered. 

Finally,  I  would  like  to  emphasize  that  we  do  wholeheartedly 
support  the  reform  of  FARA.  We  believe  that  it  is  about  time  to  lift 
the  anachronistic  burden  on  foreign  informational  materials  and 
that  this  is  the  kind  of  reform  that  truly  enhances  the  public's 
right  to  know. 

Thank  you. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Woods  follows:] 
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TESTIMONY 


OF 


JEANNE  M.  WOODS 
LEGISLATIVE  COUNSEL 

WASHINGTON  OFFICE 
AMERICAN  CIVIL  LIBERTIES  UNION 


On  behalf  of  the  Americzm  Civil  Liberties  Union,  I  wish  to 
thank  the  Subcomaittee  on  Administrative  Law  amd  Government 
Relations  for  the  opportunity  to  present  our  views  on  H.R.  823,  a 
bill  to  provide  for  the  disclosure  of  lobbying  activities.  The 
ACLU  is  a  nonpartisan  organization  of  300,000  members  dedicated  to 
the  defense  and  enhancement  of  civil  liberties.  Legislation  which 
seeks  to  regulate  the  right  to  petition  the  government  for  redress 
of  grievances  strikes  at  the  heart  of  our  mission. 

We  recognize  that  this  legislation  is,  in  part,  an  attempt  to 
be  responsive  to  the  much  trumpeted  public  mistrust  of  government 
officials  and  institutions,  amd  the  view  that  "special  interests" 
wield  too  much  power  in  Washington.  The  perception  that  there  may 
be  widespread  corruption  and  misconduct  among  elected 
representatives,  fueled  by  the  Wedtech  scandal,  the  savings  and 
loan  scandal,  the  House  Bank  scandal,  amd  the  HUD  scamdal,  to  name 
a  few,  appears  to  be  the  engine  driving  the  current  movement  for 
reform  of  the  laws  regulating  lobbyists. 

The  ACLU  fully  supports  the  principle  of  ptiblic  disclosure. 
We  believe  that  an  informed  electorate  is  essential  to  a  democracy. 
We,  however,  must  begin  our  analysis  of  the  proposed  legislation 
with  the  premise  that  what  is  at  stake  —  the  First  Amendment  — 
is  at  least  as  important  as  the  ideal  of  ethical  government. 


^Similar  proposals  were  considered  in  the  post-Watergate 
reform-minded  environment  of  the  94th  and  95th  Congresses. 
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Indeed,  we  would  argue  that  it  is  more  important.  The  right  to 
petition  the  government  is  "one  of  the  most  precious  of  the 
liberties  safeguarded  by  the  Bill  of  Rights."  United  Mineworkers 
Union  V.  Illinois  State  Bar  Ass'n.  389  U.S.  217,  222  (1967).  When 
viewed  through  this  prism,  the  thrust  of  H.R.  823  looks  at  best 
misguided,  and  at  worst  a  measure  which  seriously  threatens  to 
undermine  a  basic  freedom  that  is  a  cornerstone  of  our  system  of 
government. 

The  proponents  of  lobby  reform  assert  that  the  public  has  the 
right  to  Icnow  "who  is  being  paid  how  much  and  by  whom  to  influence 
public  policy."  The  ACLU  has  no  quarrel  with  this  proposition. 
The  reach  of  H.R.  82  3,  however,  extends  far  beyond  this  principle. 
The  legislation  would  require  registration  of  perhaps  thousands  of 
people  who  do  an  insignificant  amount  of  lobbying;  greatly  expands 
the  scope  of  regulation  to  include  contacts  with  all  senior 
Executive  Branch  officials,  and  disclosure  of  communications  with 
such  officials  in  a  wide  range  of  categories  in  addition  to 
legislation;  and  compels  detailed  and  burdensome  reporting  which 
infringes  the  right  of  associational  privacy  and  would  likely  deter 
many  individuals  and  small  groups  from  participating  in  the  public 
debate.  As  presently  drafted,  we  do  not  believe  this  measure  would 
pass  constitutional  muster. 

It  is  well  settled  that  lobbying,  which  embodies  the  separate 
and  distinct  political  freedoms  of  petitioning,  speech,  and 
assembly,  enjoys  the  highest  constitutional  protection.   Buckley 
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V.  Valeo.  424  U.S.  1,  45  (1976).  The  right  to  petition  the 
government  for  redress  of  grievances  is  a  value  firmly  embedded  in 
the  Anglo-American  constitutional  scheme,  dating  back  to  before  the 
Magna  Carta.   It  is  inextricably  linked  to  the  emergence  of  popular 

sovereignty,  and  is  deemed  by  scholars  to  be  the  likely  source  of 

2 
the  other  expressive  rights  —  speech,  press,  and  assembly. 

Petitioning  the  government  is  "core  political  speech,"  for  which 

First  Amendment  protection  is  "at  its  zenith."  Mever  v.  Grant.  486 

U.S.  414,  425   (1988) . 

Moreover,  lobbying  communications  are  protected  by  the  Speech 

or  Debate  Clause  of  Article  I,  Section  6: 

Obtaining  information  pertinent  to  potential  legislation 
or  investigation  is  ...  within  the  ' legitimate 
legislative  sphere. '  ...  The  possibility  of  public 
disclosure  could  constrain  these  sources.  It  could  deter 
constituents  from  candid  communication  with  their 
legislative  representatives  and  otherwise  cause  the  loss 
of  valuable  information.   Even  more  to  the  point,  it 


^  See.  Smith,  "Shall  Make  No  Law  Abridging...":  An  Analysis 
of  the  Neglected,  But  Nearly  Absolute,  Right  of  Petition,"  54 
Cincinnati  Law  Review  1153  ;L986):  "Petitioning,  in  a  sense,  is 
the  fountain  of  liberties,  because  historically  it  was  the  first 
popular  right  to  be  recognized.  Vigorous  exercise  of  the  right  to 
petition  has  been  associated  with  forward  strides  in  the 
development  of  speech,  press,  and  assembly.  Conversely,  when 
petitioning  has  been  attacked  . .  .  the  other  expressive  freedoms 
likewise  have  been  suppressed."  Id.  at  1179-80. 
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would  chill  speech  and  debate  on  the  floor. 

Constitutional  protection  of  lobbying  is  not  in  the  least 
diminished  by  the  fact  that  it  may  be  performed  for  others  for  a 
fee.  Rilev  v.  National  Federation  of  the  Blind.  487  U.S.  781,  801 
(1988)  ("It  is  well  settled  that  a  speaker's  rights  are  not  lost 
merely  because  compensation  is  received.").  Further,  "the  First 
Amendment  protects  [the]  right  not  only  to  advocate  [one's]  cause 
but  also  to  select  what  [one]  believe [s]  to  be  the  most  effective 
means  of  doing  so."  Meyer  v.  Grant.  486  U.S.  at  424.  In  this 
contemporary  affirmation  of  the  law,  the  Court  emphasized  that 
legislative  restrictions  on  political  advocacy  or  advocacy  of  the 
passage  or  defeat  of  legislation  are  "wholly  at  odds  with  the 
guarantees  of  the  First  Amendment."   Id.  at  428. 

While  First  Amendment  freedoms,  as  with  all  rights,  are  not 
absolute.  Congress  must  tread  lightly  in  attempting  to  regulate  in 
this  sphere  of  highly  protected  activity.  Modern  First  Amendment 
jurisprudence  demands  that  limitations  on  political  expression  be 
subject  to  exacting  scrutiny.   Bucklev  v.  Valeo.  424  U.S.  at  45. 


Nearly  forty  years  ago,  in  reviewing  the  current  Federal 


^  Miller  V.  Transamerican  Press.  Inc..  709  F.2d  524,  530  (9th 
Cir.  1983),  citing.  Eastland  v.  United  States  Serviceman's  Fund, 
421  U.S.  491,  503  (1975),  and  Kilboum  v.  Thompson.  103  U.S.  168, 
204  (1881). 
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Regulation  of  Lobbying  Act,  the  Supreme  Court  was  forced  to 
construe  the  statute  extremely  narrowly  in  order  to  overcome  a 
constitutional  challenge  to  the  disclosure  requirements.  U.S.  v. 
Harriss,  347  U.S.  612  (1954) .  As  Justice  Douglas  pointed  out  in 
dissent,  "the  Act  ha[d]  to  be  rewritten  and  words  actually  added 
and  subtracted  to  produce  that  result."  XcJ.  at  629. 

The  Court  construed  the  law  to  apply  only  to  "lobbying  in  its 
commonly  accepted  sense:"  1)  applicable  only  to  paid  lobbyists;  2) 
defined  as  activity  whose  main  purpose  is  to  influence  the  passage 
or  defeat  of  legislation;  and  3)  encompassing  only  direct 
communication  with  members  of  Congress.  Id.  at  620.  Thus 
delimited,  the  Harriss  Court  found  that  the  Act  did  not  violate  the 
First  Amendment.   Id.  at  625. 

Modern  cases  impose  further  limits.  The  landmark  case  of 
NAACP  v.  Alabama  ex.  rel.  Patterson  ushered  in  the  modern  era  of 
First  Amendment  jurisprudence,  and  articulated  the  doctrine  of 
associational  privacy.  357  U.S.  781  (1958).  In  striking  down  an 
Alabama  disclosure  statute,  the  C<3urt  observed  that  "[i]t  is  hardly 
a  novel  perception  that  compelled  disclosure  of  affiliation  with 
groups  engaged  in  advocacy  may  constitute  [an]  effective  restraint 
on  freedom  of  association,"  even  when  that  outcome  is  unintentional 
and  indirect.   Id.  at  462. 

In  a  long  line  of  subsequent  decisions,  the  Court  has 
invalidated  disclosure  statutes  whose  effect  was  to  chill  the 
exercise  of  the  constitutional  right  of  free  association.  Brown 
V.  Socialist  Workers  '74  Campaign  Committee.  459  U.S.  87  (1982); 


259 


Baird  v.  State  Bar  of  Arizona.   401  U.S.   1  (1971);  I^a^nont  Vt 
Postmaster  General.  381  U.S.  301  (1965)   (first  federal  statute 

struck  down  on  First  Amendment  grounds) ;  Shelton  v. Tucker,  364 

U.S.  479  (1960);  Tallev  v.  California.  362  U.S.  60  (1960). 

Harriss  was  the  last  occasion  the  Supreme  Court  has  had  to 
examine  a  lobby  disclosure  law.  In  an  analogous  case,  however, 
the  Court  applied  the  principles  of  NAACP  and  its  progeny  to  the 
disclosure  provisions  of  the  Federal  Election  Campaign  Act.  In 
Bucklev  V.  Valeo.  424  U.S.  1  (1976),  the  Court  reiterated  the 
fundamental  point  that,  "compelled  disclosure,  in  itself,  can 
seriously  infringe  on  privacy  of  association  and  belief  guaranteed 
by  the  First  Amendment."  Id.  at  64. 
The  Court  added: 

We  long  have  recognized  that  significant  encroachments 
on  First  Amendment  rights  of  the  sort  that  compelled 
disclosure  imposes  cannot  be  justified  by  a  mere  showing 
of  some  legitimate  governmental  interest.  Since  Alabama 
we  have  required  that  the  subordinating  interests  of  the 
State  must  survive  exacting  scrutiny.  [citations 
omitted.]  This  type  of  scrutiny  is  necessary  even  if  any 
deterrent  effect  on  the  exercise  of  First  Amendment 
rights  arises  . . .  indirectly  as  an  unintended  but 
inevitable  result  of  the  government's  conduct  in 
requiring  disclosure. 
Id. 
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To  satisfy  strict  scrutiny,  the  government  must  establish:  a) 
a  compelling  state  interest  sufficient  to  override  the  burden  on 
individual  rights;  b)  a  substantial  correlation  between  the 
information  sought  and  the  furtherance  of  that  interest;  and  c) 
that  the  least  drastic  means  to  achieve  its  goal  have  been 
employed.   Buckley  v.  Valeo.  424  U.S.  at  68. 

A  compelling  state  interest  cannot  be  established  on  the  basis 
of  conjecture.  There  must  be  a  factual  record  to  sustain  the 
government's  assertion  that  burdens  on  fundamental  rights  are 
warranted. 

The  Supreme  Court  recognized  in  Harriss  that  Congress  has  an 
^interest  in  protecting  itself  from  corrupting  influences.  The 
Court  took  care  not  to  "deny  Congress  . . .  the  power  of  self- 
protection"  by  preventing  Congress  from  any  regulation  of  lobbying. 
347  U.S.  at  615.  But  Chief  Justice  Warren  limited  the  reach  of  the 
regulation  to  "lobbying  in  its  commonly  accepted  sense,"  id.  at 
620,  that  is,  representations  made  directly  to  Congress.  See  alsg. 
United  States  v.  Rumlev.  345  U.S.  41  (1953). 

In  Buckley,  the  Court  found  that  these  government  interests 
were  vindicated  by  the  disclosure  requirements:  1)  providing  the 
electorate  with  meaningful  information  about  candidates;  and  2) 
deterring  actual  corruption  and  the  appearance  of  corruption. 
422  U.S.  at  66-68. 


^The  third  interest,  enforcing  campaign  contribution  limits, 
is  not  relevant  here. 
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Deterring  corruption  and  informing  the  electorate  are  indeed 
valid  interests.  In  our  view,  however,  there  is  no  nexus  between 
many  of  H.R.  823 's  expansive  disclosure  requirements  and  the  above 
concerns.  For  example,  there  have  been  no  findings  that 
individuals  or  groups  spending  as  little  as  $1,000  in  a  semi-annual 
period  on  lobbying  exercise  undue  influence  with  government 
officials.  Yet  this  extremely  low  threshold  for  compliance  would 
subject  thousands  to  the  registration  and  reporting  requirements 
who  are  a  far  cry  from  the  "well-connected  and  well-heeled 
lobbyists"  presumably  targeted  by  this  legislation,  and  who  may, 
in  fact,  be  deterred  from  lobbying. 

The  extremely  troubling  extension  of  the  lobby  disclosure  laws 
to  the  Executive  Branch  —  a  major  expansion  of  the  definition  of 
"lobbying  in  its  commonly  accepted  sense"  —  has  similarly  not  been 
justified  by  a  factual  showing.  The  many  scandals  involving 
federal  grants  and  contracts  suggests  that  some  regulation  in  this 
area  :nay  be  needed,  but  does  not  justify  the  broad  sweep  of  H.R. 
82  3.  In  the  absence  of  a  record  documenting  abuse  of  efforts  to 
influence  federal  policymaking,  as  distinguished  from  lobbying  in 
connection  with  the  distribution  of  federal  funds,  the  only 
reporting  which  can  be  justified  is  that  which  is  currently  subject 
to  disclosure  under  the  Byrd  amendment. 

The  proposed  legislation,  however,  would  require  reporting  of 
legions  of  legitimate  communications  on  policy  matters  that  have 
nothing  to  do  with  funds  or  legislation.  Lobbyists  would  even  be 
required  to  ascertain  the  salaries  of  the  officials  with  whom  they 
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communlcata  In  order  to  determine  whether  such  contacts  must  be 
reported I  Yet,  in  most  instances,  the  fact  that  lobbyist  "x"  has 
contacted  agency  "y"  about  issue  "z"  will  be  neither  meaningful  nor 
reassuring  to  the  public.  The  likely  impact  of  this  intrusive 
requirement  would  be  to  chill  citizen  access  to  such  officials, 
especially  for  advocacy  groups.  This  is  exactly  the  kind  of 
indirect  restriction  on  speech  that  the  doctrine  of  associational 
privacy  prohibits.   NAACP  v.  Alabama.  357  U.S.  at  462. 

Similarly,  compelled  disclosure  of  all  congressional 
committees  contacted  on  specific  legislation  would  impermissably 
intrude  into  this  constitutionally  protected  realm.  The  public's 
knowledge  would  not  be  enhanced,  but  organizational  strategy  and 
tactics  could  be  revealed  and  significantly  impaired.  Decisions 
as  to  which  committees  to  lobby,  we  believe,  are  protected  under 
the  doctrine  of  associational  privacy. 

H.R.  823  does  not  apply  the  least  intrusive  means  of  ensuring 
public  confidence  in  the  legislative  process.  This  bill  provides 
an  opportunity  for  unprecedented  government  investigation  into 
protected  political  activities.  Because  of  this  the  enforcement 
provisions  must  be  carefully  drawn.  We  believe  that  it  is  highly 
inappropriate  to  give  responsibility  for  regulating 
constitutionally  protected  activities  to  a  law  enforcement  agency 
with  awesome  investigatory  means  at  its  disposal.  The  thought  of 
being  investigated  by  the  FBI  would  surely  discourage  many  people 
from  engaging  in  pviblic  advocacy.  The  Office  of  Government  Ethics, 
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not  the  Justice  Department,  should  have  jurisdiction  over 
administration.  Moreover,  while  we  are  relieved  that  no  criminal 
penalties  are  being  proposed,  we  nevertheless  view  the  civil 
penalties  as  excessive,  and  urge  that  they  be  reduced 
substantially. 

Finally,  we  endorse  the  proposals  submitted  by  Independent 
Sector  on  the  treatment  of  charitable  organizations  under  the 
legislation.  Including  conforming  the  definition  of  lobbying  to 
the  current  Internal  Revenue  Service  definition  and  increasing  the 
semi-annual  expenditure  threshold  to  $10,000. 

I  hasten  to  add  that  we  wholeheartedly  endorse  the  bill's 
reform  of  the  Foreign  Agents  Registration  Act,  which  is  long 
overdue.  We  support  the  redefinition  of  the  term  "foreign 
principal"  to  Include  only  foreign  governments  and  political 
parties,  as  well  as  the  elimination  of  the  current  labeling  and 
disclosure  requirements  relating  to  the  distribution  of  foreign 
Informational  materials.  The  lifting  of  these  burdens  on 
Information  from  abroad,  including  the  repeal  of  the  pejorative 
designation  "political  propaganda,"  is,  in  our  view,  the  kind  of 
reform  that  truly  enhances  the  public's  right  to  know. 

Congress  is  correct  to  be  concerned  about  actual  and  perceived 
corruption,  for  public  mistrust  of  government  can  seriously 
undermine  a  democracy.  But,  overregulatlng  core  political  speech 
Is  not  the  answer.  Lobbyists  enrich  and  invigorate  the  legislative 
process,  providing  a  wealth  of  Information  and  technical  expertise 
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to  Congress.  In  the  final  analysis  it  is  the  regulation  of  gifts, 

not  the  regulation  of  advocacy,  that  will  purge  corrupting 

influences  from  the  government. 

To  those  who  rail  against  the  influence  of  the  "special 

interests,"   Justice  Jackson's  eloquent  dissent  in  Harriss  is  a 

reminder  that, 

the  right  of  the  people  'to  petition  the  Government  for 
a  redress  of  grievances'  ...  confers  a  large  immunity 
upon  activities  of  persons,  organizations,  groups  and 
classes  to  obtain  what  they  think  is  due  them  from 
government.  Of  course,  their  conflicting  claims  and 
propaganda  are  confusing,  annoying  and  at  times,  no 
doubt,  deceiving  and  corrupting.  But  we  may  not  forget 
that  our  constitutional  system  is  to  allow  the  greatest 
freedom  of  access  to  Congress,  so  that  the  people  may 
press  for  their  selfish  interests,  with  Congress  acting 
as  arbiter  of  their  demands  and  conflicts. 

347  U.S.  at  635. 

Thank  you  for  your  consideration  of  these  remarks. 


1 
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Mr.  Bryant.  Mr.  Gekas. 

Mr.  Gekas.  Yes.  I  thank  the  Chair  for  yielding  first  to  me  be- 
cause I  have  a  1:30  commitment  that  I  must  honor. 

I  notice  a  Uttle  bit  of  tension  between  Ms.  Woods  and  Professor 
Eskridge  in  their  presentations  with  respect  to  the  coverage  of  the 
Harriss  case.  Ms.  Woods  quotes  that  to  show  that  it  does  not  ex- 
tend to  the  executive  branch,  I  think,  in  some  ways,  while  the  pro- 
fessor seemed  to  think  that  the  intrusions  that  we  make  on  the 
first  amendments  are  within  Harriss'  scope,  even  as  to  the  execu- 
tive branch.  Is  that  correct? 

Mr.  Eskridge.  On  pages  7  and  following  of  my  statement,  I 
parse  the  cases  in  lavish  detail.  The  bill  does  go  beyond  the  Harriss 
case.  I  disagree  with  Ms.  Woods  on  a  couple  of  points  of  interpret- 
ing the  Harriss  case. 

I  see  in  almost  all  the  statements  today  an  assumption  that  the 
Supreme  Court  construed  the  statute  narrowly  in  Harriss  because 
of  the  first  amendment  problems.  That  is  very  unclear.  The  narrow 
construction,  in  fact,  occurs  in  the  part  of  the  Supreme  Court's 
opinion  where  it  is  addressing  the  due  process  vagueness  difficulty. 
The  statute  being  interpreted  is  a  criminal  statute.  It  is  a  highly 
vague  statute.  Contrast  H.R.  823,  which  is  much  more  precisely  di- 
rected and  is  not  a  criminal  statute.  The  Court  does  have  an  obli- 
gation when  interpreting  criminal  laws  to  interpret  them  as  nar- 
rowly as  possible  to  avoid  v£igueness  and  other  constitutional  prob- 
lems. 

So  I  would  differ  in  tone,  at  least,  in  the  way  that  I  would  ap- 
proach Harriss's  interpretation  of  the  statute.  But  I  think  we  are 
in  agreement  that  Harriss  does  not  uphold  Congress'  power  one 
way  or  the  other  to  regulate  lobbying  of  the  executive.  I  believe 
Harriss's  reasoning  is  expansive  enough  to  include  that,  particu- 
larly when  the  executive  is  making  important  policy  or -implemen- 
tation of  policy  decisions. 

I  would  also  add  that  H.R.  823  is  a  cautious,  conservative,  very 
precise  bill  in  that  regard.  The  executive  contacts  that  are  disclosed 
are  much  more  modest  than  the  contacts  that  have  to  be  disclosed 
with  legislators,  legislative  staff,  and  legislative  committees. 

Mr.  Gekas.  Ms.  Woods,  do  you  believe  that  the  Freedom  of  Infor- 
mation Act  is  intrusive  of  the  right  to  petition  the  executive 
branch? 

Ms.  Woods.  The  Freedom  of  Information  Act? 

Mr.  Gekas.  Yes. 

Ms.  Woods.  No,  I  don't. 

Mr.  Gekas.  So  the  disclosures  made  under  that,  when  requested, 
don't  violate  any  of  your  sensitivities  with  respect  to  approaching 
an  agency.  If  we  were  to  embody  the  same  kinds  of  disclosures  that 
are  made  under  the  Freedom  of  Information  Act  as  mandatory  on 
our  part  when  a  person  approaches  an  executive  agency,  would  you 
still  have  the  objections  that  you  talk  about  here  today? 

Ms.  Woods.  Sir,  unfortunately,  I  am  not  an  expert  on  FOIA.  We 
do  have  experts  in  our  office,  and  I  would  be  happy  to  supply  a 
written  statement  on  that. 

Mr.  Gekas.  Yes,  I  would  ask  you  to  check  that  out,  because  the 
chilling  effect  that  you  talk  about,  it  seems  to  me,  would  apply  also 
to  the  Freedom  of  Information  Act  in  some  ways. 
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Ms.  Woods.  There  are  a  number  of  protective  exemptions  under 
FOIA. 

Mr.  Gekas.  I  understand. 

Ms.  Woods.  You  know  that. 

Mr.  Gekas.  But  I  would  Uke  your  comparison  of  that.  That  has 
stimulated  my  thinking  on  this. 

Ms.  Woods.  I  would  be  happy  to  respond. 

[The  information  follows:] 
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EXECurivC  (MRECTOn 


The  Honorable  John  Bryant 

Chair,  Subcommittee  on  Administrative 

Law  and  Governmental  Relations 
U.S.  House  of  Representatives 
B351-A  Raybum  House  Office  Building 
Washington,  D.  C   20515 

Dear  Chairman  Bryant: 

At  the  hearing  your  subcommittee  held  on  the  Lobby  Disclosure  Act,  Jeaime  Woods, 
then  a  legislative  counsel  in  this  ofBce,  testified  about  the  concerns  the  legislation  raised  for 
the  American  Civil  Liberties  Union.  Ms.  Woods  has  left  the  ACLU,  but  your  staff  has 
informed  us  that  she  promised  to  supply  a  response  in  writing  to  a  question  raised  by  Mr. 
Gekas  concerning  the  comparability  of  privacy  concerns  between  the  Lobby  Disclosure  Act 
and  the  Freedom  of  Information  Act  (FOL\).  Please  accept  this  letter  as  that  written 
response. 

Specifically,  Mr.  Gekas  asked  why  disclosures  made  pursuant  to  a  FOIA  request  do 
not  violate  the  same  privacy  principles  that  Ms.  Woods  raised  with  respect  to  reports  that 
might  be  required  under  the  proposed  Lobby  Disclosure  Act  The  fundamental  difference 
is  one  of  source.  FOL\  requests  are  directed  to  the  government,  asking  it  to  produce  public 
information  that  is  within  its  controL  The  idea  behind  FOL\  is  that  access  to  information 
enables  the  public,  acting  as  responsible  citizens,  to  scrutinize  how  the  agencies  of  their 
government  operate  and  the  information  upon  which  those  agencies  rely  for  their  decision- 
making responsibilities.  Out  of  a  concern  that  not  everything  produced  or  received  by  the 
government  be  subject  to  public  revelation,  the  FOL\  statute  exempts  certain  information 
fi-om  disclosure,  iuch  as  classified  national  security  information,  personnel  rules  and 
practices,  trade  secrets  and  commercial  or  financial  information  obtained  from  a  person  and 
privileged  or  confidential,  and  personnel  and  medical  files  and  "similar  files  the  disclosure 
of  which  would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy."  This  last 
provision  protects  personal  privacy  where  there  is  no  overriding  public  interest  in  the 
information. 
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As  you  can  see,  FOIA  is  designed  to  illuminate  government  activity.  Thus,  it  would 
not  be  inappropriate  if  the  Lobby  Disclosure  Act  required  government  agencies  or  officials 
to  report  their  contacts  with  lobbyists.  When  diverse  government  officials  report  their 
contacts,  the  dispersion  of  the  private  information  among  various  individual  contacts 
provides  a  substantial  and  cognizable  privacy  protection.  However,  when  a  law  requires 
private  organizations  and  individuals  to  report  their  constitutionally  protected  contacts  with 
the  government,  their  privacy  and  petition  rights  are  clearly  burdened.  The  essence  of  the 
difference  is  who  is  reporting.  Government  may  always  impose  additional  burdens  on 
govemnicnL  It  may,  consistent  with  the  First  Amendment,  impose  burdens  on  the 
expressive  activities  of  private  organizations  only  when  the  requirements  are  narrowly 
tailored  to  promote  a  compelling  governmental  interest 


Sincerely, 

/Robert  S.  Peck 
Legislative  Counsel 
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Ms.  Aron.  I  wanted  to  just  raise  a  point  following  up  on  Mr. 
Eskridge. 

Mr.  Gekas.  Yes. 

Ms.  Aron.  None  of  us  can  sit  here  today  and  decide  definitively 
whether  or  not  the  Harriss  case  will  apply,  or  whether  this  act 
would  be  held  unconstitutional  or  constitutional.  I  don't  think  that 
is  anjrthing  that  we  are  able  to  do.  If  five  other  law  professors  con- 
sidered this  question,  we  would  get  five  very  different  opinions  on 
that  issue  of  constitutionality. 

Mr.  Gekas.  But  we  still  have  to  consider  it  as  members  of  the 
committee. 

Ms.  Aron.  But  I  think  your  consideration  really  has  to  be  wheth- 
er this  committee  ought  to  legislate  in  an  area  where  citizen  orga- 
nizations are  telling  you  that  this  legislation  would  infringe  upon 
constitutionally  protected  activity.  I  think  that  is  something  that 
you  can't  abdicate  to  the  courts.  It  is  your  role  as  legislators  to  de- 
cide whether  or  not  you  think  such  legislation  is  permissible,  given 
the  fact  that  it  would  infringe  upon  the  constitutionally  protected 
rights  of  citizens.  I  think  that  is  the  issue  today. 

Mr.  Gekas.  I  thank  the  Chair. 

Mr.  Bryant.  Ms.  Aron,  are  you  against  the  bill? 

Ms.  Aron.  Pardon  me? 

Mr.  Bryant.  Are  you  against  the  bill? 

Ms.  Aron.  I  think  we  take  the  position,  as  does  Independent  Sec- 
tor, that  we  would  like  some  amendments  made  to  the  bill  that  we 
think  would  make  it  less  onerous  on  citizen  groups.  In  .particular, 
we  talked  today  about  the  Justice  Department,  because  I  think 
that  is  an  issue  that  hadn't  really  been  addressed  by  previous  wit- 
nesses. 

Mr.  Bryant.  I  am  probably  most  of  the  time  sympathetic  to  some 
of  the  things  that  the  groups  you  lobby  for  want  in  the  Congress, 
but  it  does  seem  to  me  that  it  becomes  a  little  subjective  when  you 
start  determining  whose  goals  are  virtuous  and  therefore  ought  to 
be  treated  differently  than  others  whose  goals  are  not  virtuous.  I 
don't  quite  see  how  we  do  that. 

Ms.  Aron.  We  are  not  seeking  an  exemption  from  this  legisla- 
tion. We  never  have,  and  we  don't  seek  an  exemption  from  it  today. 
What  we  are  asking  is  that  certain  amendments  be  included  that 
would,  one,  strengthen  the  bill;  two,  make  it  less  onerous  for  citizen 
groups;  and,  three,  keep  from  the  Justice  Department  the  very 
chilling  investigative  activities  that  we  anticipate  could  well  occur 
under  this  or  any  other  administration. 

Mr.  Bryant.  Ms.  Woods,  my  question  of  the  ACLU  is  a  little  bit 
like  what  I  was  asking  of  Common  Cause  earlier.  Last  year,  the 
ACLU  wrote  to  Senator  Levin  about  his  bill  last  year  that — I'm 
quoting — ^'The  law,  on  the  whole,  achieves  reform  in  a  manner  that 
is  sensitive  to  civil  liberties."  Now  here,  a  year  later,  we  have  the 
same  first  amendment  but  the  ACLlTs  position  has  changed.  I  note 
also  that  some  of  your  management  has  changed,  and  I  just  wonder 
what  has  really  happened.  Have  you  discovered  something  new 
about  this  bill,  or  has  the  ACLU's  management  just  caused  a  dif- 
ferent response  to  it? 

Ms.  Woods.  Well,  sir,  I  think  that  we  reassessed  our  previous 
evaluation  of  the  bill,  and,  as  Senator  Levin  indicated,  the  new  bill. 
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this  current  bill,  was  in  some  respects  stronger  than  the  previous 
bill — for  example,  the  coverage  of  schedule  C  Federal  employees.  So 
we  have  taken  another  look  at  it. 

There  are,  obviously,  different  personnel,  but  I  think  the  main 
thing  is  that  we  have  taken  a  second  look  at  the  bill  and  feel  that 
there  are  some  areas  that  we  really  would  like  to  see  changed  and 
strengthened  in  terms  of  first  amendment  protection. 

Mr.  Bryant.  Let  me  ask  Professor  Eskridge  and  Mr.  Susman 
about  this. 

The  specter  has  been  raised  by  a  number  of  folks,  not  only  wit- 
nesses but  others  who  have  communicated  with  us,  that  the  FBI's 
involvement  in  enforcing  this  act  might  somehow  be  inappropriate. 
The  Justice  Department,  however,  currently  involves  itself  in 
criminal  investigations  of  wrongdoing  over  which  the  FEC  and 
OGE  have  civil  enforcement  authority.  Would  we  not  face  the  same 
problem  no  matter  where  we  place  authority  for  enforcement?  Or 
maybe  you  see  no  problem  with  it  in  the  first  place. 

Mr.  Susman.  I  think  the  problem  is  a  serious  one  in  appearances, 
and  I  don't  want  to  denigrate  the  appezirances,  of  putting  essen- 
tially a  statute  that  you  would  like  to  be  administered  as  a  civil 
statute  under  what  is  historically  our  chief  law  enforcement.  Of 
course,  the  Justice  Department  has  administered  the  Foreign 
Agents  Registration  Act  for  a  number  of  years,  and  this  proposed 
legislation  very  clearly  states  the  powers  of  the  director  of  this  of- 
fice and  the  procedures  to  be  used  for  adjudication,  and  provides 
judicial  review.  But  in  many  ways,  it  is  a  function  unlike  the  func- 
tions of  other  Justice  Department  agencies  generally. 

So  I  guess  my  conclusion  is  that  it  would  not  offend  me  to  look 
for  another  agency  because  I  do  think  that  these  kinds  of  functions 
are  not  the  Unctions  of  law  enforcement.  The  Justice  Department 
doesn't  like  to  give  opinions,  for  example;  they  don't  like  to  issue 
rules.  And,  fraiSdy,  because  of  that,  as  a  law  enforcement  agency, 
they  haven't  done  a  very  good  job  of  it  in  the  past. 

So  I  would  certainly  think  it  would  be  wise  for  the  committee  to 
keep  its  mind  open  on  that  subject. 

Mr.  Bryant.  Professor  Eskridge,  do  you  have  any  opinions  in 
that  area? 

Mr.  Eskridge.  A  law  professor  is  always  in  favor  of  open-mind- 
edness. 

Mr.  Bryant.  So  is  a  Congressman. 

Thank  you  very  much,  all  of  you,  for  being  here  today.  We  very 
much  value  your  testimony  and  appreciate  it. 

With  that,  the  hearing  will  come  to  an  end,  and  we  thank  all  the 
witnesses  that  have  appeared  today. 

[Whereupon,  at  1:32  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 
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1  Office  of  Government  Ethics 

'    1201  New  York  Avtiun.-.  NW   .  >uiie  ^tM» 


March  26,    1993 


The  Honorable  John  Bryant 

Chairman,  Siibcomnittee  on  Administrative 

Z«aw  and  Govenunental  Relations 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  DC  20515 

Dear  Mr.  Bryant: 

Thank  you  for  the  opportunity  to  comment  on  H.R.  823,  the 
Lobbying  Disclosure  Act  of  1993. 

This  bill,  H.R.  823,  would  establish  a  system  for  registration 
and  reporting  of  lobbying  activities  in  the  legislative  and 
executive  branches  which  would  be  administered  by  the  Department  of 
Justice.  The  bill  would  also  require  the  provisions  of  advice  and 
guidance  to  lobbyists,  to  issue  advisory  opinions,  to  issue  both 
procedural  and  substantive  implementing  rules,  to  enforce  the 
bill's  provisions  through  a  system  of  administrative  fines,  and  to 
provide  a  forum  for  administrative  proceedings. 

Because  the  subject  matter  of  this  legislation  is  outside  the 
area  of  our  expertise,  we  are  not  commenting  upon  the  substantive 
provisions  or  merits  of  this  legislation.  We  understand,  however, 
that  some  parties  interested  in  this  legislation  may  advocate  that 
the  authorities  under  the  bill  should  be  placed  within  the  Office 
of  Government  Ethics  (OGE) .  We  would  like  to  address  this  question 
and  discuss  the  reasons  why  we  believe  that  OGE  should  not  have 
such  responsibilities. 

H.R.  823  is  almost  identical  to  S.  2279,  Lobbying  Disclosure 
Act  of  1992,  introduced  by  Senator  Carl  Levin  on  February  27,  1992. 
When  S.  2279  was  introduced  the  responsibility  for  administering 
the  program  outlined  in  the  bill  was  given  to  the  Office  of 
Government  Ethics.  A  hearing  was  held  on  the  bill  on  March  26,  1992 
at  which  the  Office  of  Government  Ethics  appeared  and  stated  that 
"we  believe  that  OGE  is  not  the  appropriate  agency  to  assume  the 
important  responsibilities  embodied  in  this  legislation.**  The  bill 
was  subsequently  aunended  and  more  recent  versions  have  assigned  the 
responsibilities  for  administering  the  lobbying  disclosure  program 
to  the  Department  of  Justice. 
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The  Office  of  Government  Ethics  is  a  separate  agency  within 
the  executive  branch  charged  with  responsibility  for  providing 
direction  of  executive  branch  policies  relating  to  prevention  of 
employee  conflicts  of  interest.  Among  other  functions,  this  Office 
develops  regulations  pertaining  to  conflicts  of  interest,  standards 
of  ethical  conduct,  and  public  and  confidential  financial 
disclosure.  OGE  provides  leadership  to  the  executive  branch 
through  some  300  individual  agency  ethics  programs.  Our  program 
emphasis  is  on  educating  employees  in  the  laws'  requirements  and 
working  with  agencies  on  monitoring  compliance.  Certainly  a  major 
function  of  OGE  is  the  critical  role  it  plays  in  the  process  of 
confirmation  of  Presidential  nominees  requiring  the  advice  and 
consent  of  the  Senate.  This  Office  provides  the  certification  of 
a  nominee's  public  financial  disclosure  report  before  any 
confirmation  hearing  is  scheduled. 

To  the  extent  that  this  Office  has  achieved  some  measure  of 
success  in  fulfilling  its  leadership  role,  we  believe  that  it  is 
due  at  least  in  part  to  the  well-defined  mission  of  this  agency. 
This  focus  has  enabled  this  Office  to  acquire  a  special  expertise 
in  the  ethics  field,  to  develop  highly  qualified  and  motivated 
management  and  staff,  and  to  build  productive  working  relationships 
with  presidential  appointees,  career  executives  and  ethics 
officials  throughout  the  executive  branch.  Our  influence  with  this 
constituency  is  based  on  this  experience  and  expertise. 

We  are  concerned  that  placing  substantial  new  responsibilities 
within  OGE  will  fundamentally  change  the  mission  and  identity  of 
this  agency.  We  would  have  to  begin  working  with  an  entirely  new 
constituency  —  the  law  firms,  public  relations  firms  and 
membership  organizations  which  represent  client  interests  to 
Members  of  Congress  and  the  executive  branch.  OGE  leadership  would 
thus  have  to  deal  with  both  internal  and  external  constituencies, 
each  having  different  goals,  methods  of  operations  and  values.  The 
new  role  which  this  Office  would  play  with  the  external 
constituency  would  be  very  different  from  that  which  we  now  have 
with  the  internal  constituency  of  executive  branch  agencies  and 
officials.  This  would  result  in  an  organization  that  would  be 
different  in  nature  from  the  existing  Office  of  Government  Ethics. 

Another  significant  change  is  that  OGE  would  be  given 
responsibility  for  administering  programs  tnat  would  govern  the 
reporting  requirements  of  activities  taking  place  within  the 
legislative  branch  but  not  the  actual  conduct  of  the  individuals 
engaged  in  those  activities.  This  difference  between  our  present 
role  and  the  proposed  role  would  lead,  we  believe,  to  substantial 
confusion  on  the  part  of  the  public  and  the  federal  work  force.  We 
believe  that  many  people  would  not  only  expect  this  Office  to 
register  lobbyists  but  also  to  review  their  conduct.  Furthermore, 
even  in  the  area  of  registration,  there  is  at  present  simply  no 
institutional  knowledge  or  expertise  in  OGE  on  which  to  rely. 
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Attempting  to  understand  legislative  activities  so  as  to  advise 
those  who  might  be  required  to  register  would  truly  be  a  venture 
into  unknown  territory. 

We  believe  that  the  immediate,  and  perhaps  longer  range, 
effect  of  any  expansion  of  this  Office's  jurisdiction  into  the  new 
areas  of  responsibility  would  be  a  diversion  of  our  attention  from 
our  ethics  mission  and  a  weakening  of  the  executive  branch  ethics 
program.  For  example,  the  start-up  activities  and  resolution  of 
important  policy  issues  and  operational  procedures  arising  from 
these  new  authorities  would  absorb  the  attention  of  key  OGE  staff 
and  deflect  their  energy  from  vigorously  implementing  the  ethics 
program.  Moreover,  this  impact  on  senior  management  is  not  one 
that  could  be  alleviated  merely  by  an  increase  in  budget  or  staff. 

Furthermore,  the  effect  of  these  new  responsibilities  would 
likely  be  felt  throughout  OGE  staff  as  resources  were  directed  to 
fulfill  the  bill's  directives.  There  is  thus  a  real  danger  that 
this  Office  would  be  unable  to  maintain  its  leadership  in  executive 
branch  ethics  programs  and  that  our  hard-won  and  successful 
relationships  with  executive  agencies  would  be  impaired. 

Additionally,  one  of  the  major  tasks  established  by  H.R.  823 
appears  to  be  information  gathering,  processing,  retrieval, 
examination  for  compliance  and  actions  to  achieve  compliance, 
including  fines  and  provision  of  a  formal  hearing  process.  OGE  is 
not  prepared  or  equipped  to  handle  the  magnitude  of  information 
processing  this  would  entail. 

In  1991,  the  General  Accounting  Office  testified  that  of  the 
13,500  individuals  and  organizations  listed  in  the  book  Washington 
Representatives .  only  3,700  were  registered  as  lobbyists  under  the 
existing  law.  While  it  is  difficult  to  know  how  many  individuals 
and  organizations  might  be  subject  to  the  bill's  requirements,  let 
us  assume  that  10,000  registered.  This  would  mean  during  the 
initial  12-month  period  that  10,000  registration  statements  and 
20,000  documents  for  semi-annual  reports  would  be  filed  and 
processed.  Thereafter,  an  estimated  20,000  semi-annual  reports 
would  be  processed  each  year  as  well  as  an  unknown  number  of  new 
registrations  and  termination  notices. 

At  the  present  time,  OGE  handles  about  2,000  documents 
annually,  both  new  entrant  and  termination  financial  disclosure 
reports.  This  volume  is  handled  manually  and,  while  it  is 
available  to  the  public,  the  requests  for  information  are  of  a 
relatively  low  volume.  We  do  not  currently  have  the  experience  or 
the  equipment  contemplated  in  the  legislation  for  computer  services 
necessary  to  handle  this  volume  of  lobbyists'  reports,  nor  to 
service  the  volume  of  requests  for  information  likely  to  result 
because  of  the  high  visibility  of  the  issue  of  lobbyists' 
registration. 
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Finally,  we  note  that  H.R.  823  contains  significant 
enforcement  authorities  including  the  authority  to  conduct  hearings 
before  an  independent  presiding  official  in  accordance  with  the 
Administrative  Procedure  Act  and  to  assess  civil  monetary  penalties 
for  noncompliance.  Although  OGE  does  have  various  enforcement 
authorities,  this  Office  has  not  had  to  exercise  its  authority  for 
administrative  enforcement  hearings.  Even  if  called  upon  to 
exercise  this  authority,  OGE  would  not  establish  a  permanent, 
ongoing  structure  which  would  seem  to  be  necessary  under  the  terms 
of  H.R.  823.  For  example,  OGE  does  not  have  an  administrative  law 
judge  on  its  staff.  Nor  does  it  have  a  separate  office  of  hearing 
counsel  which  would  probably  be  necessary  to  prosecute  multiple 
administrative  cases  on  behalf  of  the  agency. 

By  way  of  background,  in  FY  93  we  have  a  budget  of  $8.2 
million  with  a  ceiling  allocation  of  100  FTE's.  While  it  is 
difficult  to  estimate  the  potential  impact  of  any  bill  in  terms  of 
resources,  last  year  we  believed  that  the  proposed  responsibilities 
would  have  required  an  increase  in  staff  and  budget  (excluding 
start-up  costs  of  the  information  system)  which  would  nearly  double 
the  level  of  resources  we  have  for  FY  93.  We  have  no  reason  to 
believe  that  it  would  be  any  less  in  the  future. 

As  we  have  already  noted,  however,  we  do  not  believe  that  the 
critical  issue  is  what  level  of  resources  would  be  adequate  to 
fulfill  the  responsibilities  of  administering  the  lobbying 
disclosure  program.  Rather  the  critical  issue  is  the  maintenance 
of  an  effective  executive  branch  ethics  program.  We  believe  that 
the  efforts  of  this  Office  should  remain  focused  on  achieving  a 
mission  of  paramount  importance,  namely  providing  direction  and 
guidance  to  the  executive  branch  and  its  individual  agency  ethics 
programs.  This  is  a  mission  for  which  we  have  developed  some 
experience  and  expertise  and  where  we  believe  we  can  make  an 
important  contribution  through  our  leadership.  Assuming 
responsibility  for  lobbyist  registration  will  redirect  our 
attention  to  a  new  area  where  we  have  no  prior  experience  or 
expertise.  Consequently,  we  believe  that  our  ability  to  pursue  our 
existing  ethics  responsibilities  would  be  seriously  diminished. 
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For  these  reasons,  we  do  not  believe  that  favorable 
consideration  should  be  given  to  any  proposal  that  would  place  the 
authorities  contained  in  H.R.  823  within  the  Office  of  Government 
Ethics.  We  hope  that  this  discussion  is  useful  to  you  in  your 
deliberations  on  this  legislation. 

The  Office  of  Management  and  Budget  advises  that  there  is  no 
objection  to  the  submission  of  this  report. 

Sincerely, 


Stephen  D.  Potts 
Director 
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FEDERAL  ELECTION  COMMISSION 

UASMISC.rON    Of    Jl)4(>) 


March  23.  1993 


The  Honorable  John  Bryant.  Chairman 
House  Judiciary  Subcommittee  on 

Administrative  Law  and  Governmental  Relations 
2138  Rayburn  House  Office  Building 
Washington.  D.  C.  20515-6216 

Dear  Chairman  Bryant: 

In  response  to  your  letter  dated  March  IS,  1993.  contained  herein  Is  the  prelimi- 
nary comment  of  the  Federal  Election  Commission  on  H.R.  823,  the  'Lobbying 
Disclosure  Act  of  1993.' 

We  have  asked  our  legal  staff  to  review  the  bill  in  detail.  There  Is,  however,  a 
fundamental  Issue  that  can  be  addressed  now.  Specifically,  Congress  may  wish  to  con- 
sider placing  the  responsibility  for  administering  this  Act  with  the  Federal  Election 
Commission,  rather  than  the  Department  of  Justice.  There  are  several  benefits  to  be 
gained  by  this  approach. 

First,  the  Federal  Election  Commission  already  has  in  place  the  fundamental  ad- 
ministrative apparatus  to  handle  the  bill's  provisions  in  regard  to  reporting,  public 
disclosure,  advisory  opinions,  rulemaking  and  enforcement.  All  these  functional  activities 
are  requirements  for  regulating  campaign  finance,  and  we  already  have  developed  the 
type  of  staff  expertise,  procedures,  physical  plant,  and  Information  technology  neces- 
sary to  meet  these  core  elements  of  the  bill.  While  Incremental  resources  would  be 
needed  to  absorb  the  work  associated  with  a  new  and  large  regulated  community,  it 
would  probably  be  less  expensive  and  faster  than  developing  this  capability  largely  from 
scratch. 

Second,  many  of  the  providers  and  consumers  of  the  information  that  Is  to  be 
reported  are  the  tame  providers  and  consumers  of  campaign  finance  Information.  In 
many  associations  and  corporatlona,  the  lobbying  function  and  the  podtical  action  coni- 
mlttee  both  report  to  the  same  official,  often  the  Vice  President  for  Qovemmental 
Affairs.  SImllarty,  many  of  the  reporters,  academics  and  public  Interest  groups  that  wfah 
to  track  lobbying  are  the  same  persons  who  track  campaign  finance  matters.  This  par- 
allel is  recognized  in  the  bill  in  section  6.  which  requires  the  proposed  Department  of 
Justice  Office  of  Lobbying  Registration  and  Public  Disclosure  to  set  up  computer 
systems  'compatible  with  computer  systems  developed  and  maintained  by  the  Federal 
Election  Commission.  .  (so|  that  information  filed  in  the  two  systems  can  be  readily 
cross-referenced....'  It  strikes  us  as  easier  for  all  concerned  if  all  interested  parties  can 
deal  with  one  agency  with  familiar  faces  and  consistent  rules  and  procedures 
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We  wish  to  emphasize  that  the  Commission  is  not  anxious  to  take  on  this  new 
responsibility  if  the  additional  funding  and  staffing  necessary  to  do  the  job  correctly 
would  not  be  provided.  We  are  now  experiencing  extremely  heavy  workloads  and 
strained  resources  with  our  existing  mission.  That  said,  we  offer  this  comment  In  the 
hope  that  It  will  enable  your  Subcommittee  to  consider  an  option  that  might  produce  a 
more  economical  and  efficient  result. 

If  the  Subcommittee  Is  receptive  to  this  general  approach,  please  let  me  know.  If 
you  will  be  requesting  us  to  testify  at  your  hearing  on  March  31,  1993,  or  at  a  later 
date,  we  would  appreciate  as  much  advance  notice  as  possible. 

Sincerely, 


Scott  E.  Thomas 
Chairman 
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P^  PEOPLEFOR 
I J  THE  AMERICAN  way 
ACTION  FUND 

Dfftndtut  ComitiUlumol  Litrrttn 


Lcsli«Hims 
Diiwtor/ Public  PoUn 


March  29.  1993 


The  Honorable  John  Bryant,  Chairman 

Subcommittee  on  Administrative  Law  and  Govenunental  Relations 

B3S1-A  Raybum  House  Office  Building 

Washington,  D.C  20515 


Dear  Chairman  Bryant: 

I  am  writing  on  behalf  of  the  People  For  the  American  Way  Anion  Fund  with  respect  to 
the  Lobbying  Disclosure  Act  of  1993  (H.R.  823).  As  you  know,  we  are  a  non-partisan 
organization  with  over  300,000  members  committed  to  the  promotion  and  proteaion  of 
First  Amendment  Rights,  as  well  as  to  the  enhancement  of  citizen  participation  in  the 
democratic  process. 

Although  our  organization  generally  supports  measures  which  enhance  govenunent 
accountability  and  accessibility,  we  believe  such  enactments  must  avoid  burdening 
constitutionally  proteaed  conduct.  In  our  view,  at  least  as  applied  to  lobbying  by  the 
Tion-profit  sector,  H.R.  823  goes  too  far.  It  will  chill  citizen  participation  in  government 
and  diminish  the  strength  and  the  diversity  of  voices  that  are  heard  on  issues  of  public 
importance. 

The  most  fundamental  concern  of  the  non-profit  community  is  the  inconsistency  between 
the  definition  of  lobbying  under  the  Internal  Revenue  Code  (Sec  4911(d))  and  the 
definition  imder  the  Lobby  Disclosure  Act  The  critical  distinction  is  that  the  I.R.S. 
definition  is  limited  to  "attempts  to  influence  legislation"  while  the  Lobby  Disclosure 
Act's  definition  would  reach  a  broad  range  of  Executive  Branch  contacts.  The  disparities 
between  the  two  definitions  will  not  only  require  charities  to  understand  and  comply  with 
two  distinct  and  conflicting  regulatory  schemes,  it  will  require  a  commitment  of 
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substantial  additional  resources  to  record  keeping  and  reporting  in  order  to  assure 
compliance.  As  a  practical  matter,  far  more  people  within  an  organization  engage  in 
contacts  with  the  Executive  Branch  than  with  the  Congress.   Furthermore,  while  the 
definition  of  lobbying  in  the  context  of  the  legislation  is  well  understood,  no  such  bright 
line  exists  for  aaivities  in  the  Executive  Branch.  In  order  to  properly  report  and  avoid 
potential  civil  liability,  non-profits  will  have  to  carefully  review  each  contact  to 
determine  whether  it  falls  within  the  complex  system  of  exempted  communications  in  the 
Act  Even  then,  the  decision  whether  to  report  will  depend  in  part  on  the  career  status 
of  the  contaaed  official. 

Many  non-profits  which  are  not  currently  required  to  register  and  repon  will  be  forced 
to  do  so  because  of  the  sweeping  scope  of  the  new  definition.  The  impart  of  the  new 
definition  is  made  worse  by  the  Act's  low  threshold  for  registration  and  reponing  ($ 
1,000  in  a  six  month  period)  and  its  vague  exclusion  of  lobby  activities  that  are  only 
"incidental." 

For  more  established  non-profits  there  is  no  question  that  compliance  will  require  the 
commitment  of  additional  resources  which  will  come  at  the  expense  of  program.   For 
many  others,  particularly  those  smaller  state  and  local  groups  who  must  register  for  the 
first  time,  the  law  may  discourage  active  engagement  in  public  policy  making  altogether. 
As  Justice  Brennan  explained  in   Federal  Election  Committee  v  Massachusetts  Citizens 
for  Life.  479  U.S.  238,  254-55  (1986),  the  impact  of "  detailed  recordkeeping  and 
disclosure  obligations...impose  administrative  costs  that  many  small  entities  may  be 
unable  to  bear...(I)t  would  not  be  surprising  if  at  least  some  groups  decided  that  the 
contemplated  political  acti\ity  was  simply  not  worth  it." 

The  hea\7  burden  imposed  on  the  non-profit  community  by  the  legislation  is  particularly 
troubling  because  there  is  no  evidence  that  non-profit  lobbyists  have  ever  engaged  in  the 
kind  of  improper  conduct  which  motivated  this  legislation  in  the  first  instance.  The  right 
to  petition  the  govenunent  stands  at  the  heart  of  the  First  Amendment.  If  it  is  to  be 
burdened  by  government  regulation,  there  must  be  a  compelling  reason  to  do  so.  No 
such  reason  has  been  articulated  with  respect  to  the  non-profit  seaor. 

"We  arc  also  concerned  that  the  adoption  of  a  new  definition  of  lobbying  here  would 
place  the  I.R.S.  lobbying  regulations  at  risk.  Those  regulations  represent  years  of 
negotiation  and  compromise  between  the  non-profit  sertor  and  the  government. 
Charities  have  organized  their  artivities  in  reliance  on  those  regulations  and  have  spent 
considerable  resources  to  assure  compliance. 
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Finally,  we  are  troubled  that  the  bill  assigns  responsibility  for  enforcing  the  Aa  with  the 
Department  of  Justice  rather  than  in  the  Office  of  Government  Ethics.  We  believe  that 
it  is  extremely  un\\ise  for  a  law  enforcement  agency  to  be  in  charge  of  regulating 
sensitive  First  Amendment  activities.  The  range  of  investigatorial  and  prosecutorial 
resources  available  to  the  Department  simply  presents  too  great  a  risk  of  intrusive, 
overzealous  or  politically  motivated  enforcement.  The  F.B.I's  illegal  investigation  of  the 
lawful  political  activities  of  CISPES  and  many  of  its  members  should  serve  as  a 
cautionary  tale  here.  That  investigation  began  as  a  limited  inquiry  into  whether  that 
organization  was  obligated  to  register  under  the  Foreign  Agents  Registration  Act 
because  of  its  advocacy  against  United  States  policy  in  El  Salvador.  When  it  ended,  the 
rights  of  hundreds  of  people  were  violated. 

The  People  For  the  American  Way  Action  Fund  believes  that  active  citizenship  is  the 
key  to  a  strengthened  and  revitalized  democracy.  In  our  view,  non-profit  ad\'ocacy  is  the 
vehicle  for  assuring  that  citizen  participation  is  meaningful.  Because  we  believe  that 
H.R.  823  will  have  a  chilling  effect  on  non-profit  advocacy  and  discourage  citizen 
participation  in  government,  we  urge  that  it  be  amended  to  incorporate  the  I.R.S. 
definition  of  lobb>nng.  to  raise  the  financial  threshold  for  registration  and  reporting,  and 
to  place  enforcement  of  the  Act  in  the  Office  of  Government  Ethics.  We  appreciate  the 
opportunity  to  present  our  views  and  ask  that  they  be  included  in  the  record. 


I 


Sincerely, 


;^- 


4  jA^^' 

Leslie  Harris 

Director  of  Public  Policy 
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^fice  of  ttie  Clerft 
.6.  ^ouMt  of  3Elepre2tntattbe< 

■Usbingtm.  9C  20515-6601 
March   5,    1993 


The  Honorable  John  Bryant 

Chalman 

Subcomnittee  on  Administrative  Law 

and  Governmental  Relations 
U.S.  House  of  Representatives 
Washington,  O.C.   20S1S 

Dear  Mr.  Chairaan: 

I  an  writing  to  you  as  the  supervisory  House  officer  under  the 
Federal  Regulation  of  Lobbying  Act  (2  U.S.C.  261  et  sea.>  and  the 
Byrd  Aoendnent  (31  U.S.C.  1352),  regarding  your  Subconmittee ' s 
consideration  of  H.R.  823,  the  "Lobbying  Disclosure  Act  of  1993". 
I  particularly  wish  to  call  your  attention  to  the  provisions  which 
would  transfer  the  point  of  entry  and  other  administrative 
functions  of  ay  office  to  a  newly  created  office  under  the 
Departaent  of  Justice,  and  to  recommend  that  your  Subcommittee 
consider  retaining  such  functions  within  the  existing  Congressional 
offices.  In  that  regard,  I  would  like  to  familiarize  you  with  how 
ay  office  specifically  discharges  its  responsibilities  under  the 
present  lobbying  law  and  to  provide  information  which  aay  assist 
your  Subcoaaittee  in  its  legislative  deliberations. 

The  Clerk  of  the  House  is  charged  with  certain  aspects  of  the 
adainistration  of  the  present  lobby  law.  Specifically,  every 
person  receiving  contributions  or  asking  expenditures  for  purposes 
defined  under  the  Act  as  lobbying  activity  atist  register  and  file 
reports  on  a  quarterly  basis  with  the  Clerk  of  the  House.  Every 
person  required  to  file  such  reports  aust  first  register  with  both 
the  Clerk  and  the  Secretary  of  the  Senate.  Furthermore,  the  Clerk 
is  required  to  notify  registrants  iaaedlately  of  their  failure  to 
file  reports,  aake  any  report  or  stateaent  filed  with  hia  available 
for  public  inspection,  and  in  cooperation  with  the  Secretary  of  the 
Senate,  compile  and  print  reports  in  the  Congressional  Record. 

My  Office  of  Records  and  Registration  (ORR)  consistently 
fulfills  these  statutory  obligations  effectively  and  efficiently. 
Over  the  years,  this  office  has  demonstrated  a  willingness  and 
ability  to  administer  a  stronger  and  more  effective  law,  and 
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frequently  has  taken  a  proactive  stance  in  administering  the 
existing  law.  To  that  end,  procedures  have  been  developed  by  ORR 
that  allow  the  Clerk  to  carry  out  his  responsibilities  under  the 
Act  in  a  stronger,  more  effective  and  more  orderly  manner. 
Especially  significant  are  the  advances  in  the  areas  of  com- 
puterization and  public  access  which  give  the  office  capabilities 
necessary  to  accomplish  the  duties  outlined  in  the  proposed 
legislation.  Using  state-of-the-art  optical  imaging  technology, 
ORR  has  been  a  front-runner  in  the  way  it  provides  public  access  to 
information  on  file  in  its  office. 

Furthermore,  please  note  that  my  office  already  performs  many 
of  the  administrative  duties  outlined  in  the  proposed  legislation, 
including  but  not  limited  to,  the  following: 

-  provides  guidance  and  assistance  on  the  registration  and 
reporting  requirements  of  the  FRLA; 

-  reviews  each  document  for  procedural  correctness,  and 
notifies  filers  of  omissions  or  errors; 

-  notifies  registrants  of  upcoming  filing  dates,  and  notifies 
registrants  who  fail  to  file  reports  in  a  timely 
manner; 

-  develops  and  maintains  filing,  coding,  and  cross- indexing 
systems  to  carry  out  the  purposes  of  the  Act,  using  state- 
of-the-art  technology; 

-  provides  public  access  to  each  document  filed  under  the 
Act,  usually  on  a  same-day  basis; 

-  preserves  the  original  documents  indefinitely;  and, 

-  compiles  and  prints  in  the  Congressional  Record  information 
contained  in  the  registrations  and  quarterly  reports,  as 
soon  as  practicable  after  the  quarterly  reporting 

period  (acting  jointly  with  the  Secretary  of  the  Senate) . 

The  Clerk  and  the  Office  of  Records  and  Registration  are  not 
only  knowledgeable  and  experienced  in  dealing  with  the  public,  but 
also  have  the  ability  to  assist  prospective  registrants  understand 
their  substantive  responsibilities  under  the  Act  and,  as  noted 
above,  to  administer  the  Act  in  a  more  effective  manner. 

Based  on  the  foregoing  discussion,  I  strongly  urge  you  to 
retain  the  Congressional  point  of  entry  for  lobbying  records  and  to 
devolve  other  administrative  functions  associated  with  the  proposed 
legislation  upon  the  Clerk  of  the  House  and  the  Secretary  of  the 
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Senate.  I  would  be  pleased  to  work  with  your  Committee  and  to 
provide  whatever  assistance,  expertise,  and  insights  which  I  or  my 
staff  night  be  able  to  offer  toward  your  efforts  to  improve 
lobbying  disclosure. 


With  warn  personal  regards,  I  am 


Sincerely  yours, 


iii^C^tJ^i/y'ryf7U^'l^'J.S\ 


DONNALD  K.   -WJDERSON,    Clerk 
U.S.    House  of  Representatives 


^^^ 
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THE  PROFESSIONAL 
LOBBYING  &  CONSULTING  CENTER 

1111  -  UTH  STFIEET.  N.W..  SUITE  1 0O1 ,  WASHINGTON.  DC.  20005-5603 
TELEPHONE  (202)898-0084     FAX  (202)898-0559 


and     Governmental 


March  22,  1993 


The  Honorable 

John  Bryant 

Chairman,  House  Judiciary  Committee 

Subcommittee  on  Administrative  Law 

Relations 
Washington,  D.C.  20515 

Dear  Congressman  Bryant: 

This  is  in  response  to  your  letter  of  March  15th  regard- 
ing my  comments  on  H.R.  823. 

Your  counsel  advised  me  I  will  not  be  provided  the 
opportunity  to  testify.  I  will,  however,  offer  one  sig- 
nificant point  which  has  been  little  discussed. 

The  purpose  of  the  proposed  bill  is  to  provide  for  the 
disclosure  of  the  efforts  of  paid  lobbyists  to  influence 
federal  legislation,  and  executive  branch  officials  in 
the  conduct  of  government  actions.  The  bill's  major  flaw 
is  its  failure  to  provide  the  public  information  aibout 
contacts  between  lobbyists  and  Members  of  Congress.  The 
bill  only  provides  that  lobbyists  file  semi-annually  a 
statement  of  their  contacts  with  the  House  and  Senate  and 
their  committees  and  the  federal  agencies  they  have 
contacted  during  the  filing  period.  Such  contacts  are 
the  type  of  "lobbying  activities"  that  should  be  dis- 
closed, but  the  elected  representative,  not  the  lobbyist, 
should  have  that  duty.  Representatives,  not  lobbyists, 
are  paid  by  the  pviblic;  therefore,  their  discussions  with 
lobbyists  should  be  a  matter  of  pviblic  record. 

Members  of  Congress  would  find  it  hard  to  defend  a 
position  that  denied  constituents  knowledge  of  lobbyists ' 
contacts  with  them  regarding  legislation  that  impacts 
them  in  any  way.   Senator  Roth  stated  succinctly: 

The  depth  of  the  public's  concerns  in  this  regard 
was  made  clear  during  the  Presidential  ceunpaign  last 
year.  When  H.  Ross  Perot  decried  the  influence  of 
special  interests  and  high-priced  lobbyists  in 
Washington,  he  was  articulating  the  outrage  of  many 
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Americans  who  fear  that  high-paid  hired  guns  are 
gaining  access  to  Federal  officials  in  an  attempt 
to  improperly  influence  the  decisionmaking  process. 
What  the  public  wants  to  know  is  "who  is  doing  what 
on  behalf  of  whom  and  for  how  much?" 

Too  much  emphasis  is  placed  on  how  much  lobbyists  are  paid;  such 
disclosure  would  have  little  impact  on  the  lobbying  business. 
Disclosure  of  lobbying  contacts,  on  the  other  hand,  does  impact  the 
lobbying  business,  by  putting  discussions  on  public  record  and 
providing  public  notice. 

Imprinting  calling  cards  with  bar  codes  would  be  a  simple  means  of 
implementing  disclosure  of  contacts.  Mr.  Perot,  with  his  vast 
computer  experience,  could  no  doubt  recommend  a  suitable  system. 
I  would  be  pleased  to  discuss  the  bill  further,  if  provided  the 
opportunity. 

Sincerely, 


_  John^  L.  Zor'JtcK,  Esq. 
President 


JLZ: jds 

cc:   H.  Ross  Perot 
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National  Journal  March  27,  1993 


Green,  Green  Grass 


Business  is  booming 

for  Washington 

lobbyists  who 

specialize  in 

orchestrating 

telephone  and  mail 

blitzes  from  the 

hinterlands. 

BY  PETER  H.  STONE 


When  President  Clinton  un- 
veiled an  energy  tax  proposal 
in  his  speech  to  Congress  last 
month,  shock  waves  rolled 
ilirouch  the  otfices  oi  Washington  s  ener- 
gy lohbviMs.  But  the  announcement 
Jidn  t  surprise  Jack  Bonner,  owner  oi 
Bonner  i:  .Associates,  a  Washington  lirm 
mat  soocializes  in  orchestrating  tele- 
-none  and  mail  lobbving  blitzes  trom  the 
iinterlands  to  Capitol  Hill. 

Several  davs  before  Clinton  s  speech. 
3onner  had  been  contacted  by  a  new 
jroup.  the  Energy  Ta.\  Policv  Alliance. 
Fhat  was  gearing  up  to  light  such  taxes. 
The  alliance  is  raising  money  to  hire  Bon- 
ner i:  Associates  tor  a  grass-roots  cam- 
paien:  it  has  alreadv  secured  about 
S50"u(K)  in  commitments,  pnmanly  trom 
utilities. 

Meanwhile.  Bonner  has  made  sales 
pitches  to  several  other  energy  trade 
croups  and  utilities,  some  of  which  have 
expressed  interest  in  joining  a  lobbying 
Jnve  asamst  the  tax. 

Thoijgh  the  etfon  is  still  taking  shape. 
Bonner  minks  it  s  likelv  that  he  II  get  the 
:o-anead.  .\n  energy  tax  is  a  pertect 
'issue I  tor  grass  roots  because  it  hits  so 
manv  pcopie  untairlv. '  he  said.  Bonner  is 
alreadv  showing  prospective  clients  a 
sample  telephone  scnpt  that  he  proposes 
to  use  in  stimng  public  opposition  to  the 
tax.  Tax  the  rich.  ta.\  torcign  companies, 
hut  don  t  tx\  those  who  can  least  atford 
It."  the  scnpt  savs. 

It's  hardiv  surprising  that  energy  com- 
panies arc  turning  to  Bonner  tor  help.  In 
recent  voars  he  and  other  grass-roots  spe- 
cialists nave  won  kudos  trom  an  arrav  ol 
corporate  and  trade  association  clients 
tor  rapidlv  'urning  up  gras.s-roots  pres- 
sure on  Congress. 

The  W.ishincton  lobbving  landscape  is 
Jotted  with  big  and  small  firms  promising 
to  deliver  ihe  support  that  will  make  a 
critical  ditference  in  lederal.  state  and 
local  lubbving  lights.  For  hetty  tees, 
sometimes  running  more  than  il  million 
per  proiect.  these  tirms  use  phone  banks 
to  drum  up  constituent  support  in  key 
congressional  districts  or  tind  a  small 
:;roup  OI  communits  leaders  who  can  put 
the  ami  on  a  Member. 


For  their  clients,  these  grass-roots  con- 
sultants are  often  the  last  line  of  defense, 
called  in  when  other  lobbying,  advertising 
and  public  relations  eitoris  have  been 
exhausted. 

The  success  of  boutiques  such  as  Bon- 
ner i  Associates  has  prompted  bigger 
tirms  to  expand  into  the  field.  Last 
December,  for  example,  the  public  rela- 
tions giant  Burson-Marsteller  announced 
that  It  was  setting  up  a  Washington-naseu 
division,  the  .Advocacv  Communications 
Team,  to  handle  grass-roots  work. 

The  industry  s  growth  is  being  fueled 
by  changes  in  the  political  world.  Grass- 
roots firms  say  their  business  has  gotten  a 
fillip  trom  the  rising  influence  of  talk 
radio  and  from  the  volunteer  network  put 
loeether  bv  Ross  Perot.  Growing  criti- 
cism of  K  Street  lobbvists— including 
attacks  bv  the  President — is  forang  com- 
pames  and  trade  groups  to  look  for  ways 
to  exen  pressure  from  outside  the  Capital 
Beltwav.  And  grass-roots  practitioners 
sav  that  the  unusually  large  number  of 
congressional  freshmen,  who  tend  to  be 
more  susceptible  to  home-state  pressure, 
present  a  special  opportunitv. 

What  s  more.  Clinton  nas  demonstrat- 
ed consummate  skill  as  a  grass-roots  loh- 
bvist  and  has  targeted  some  industries 
ihat  mav  well  turn  to  grass-roots  tirms  tor 
helD.  The  tooacco  and  pharmaceutical 
industncs.  for  instance,  are  develooing 
multiprongea  PR.  advertising  and  lobby- 
ine  campaigns  to  fight  new  taxes  on 
cigarettes  and  controls  on  drug  pnces. 

As  the  grass-roots  business  has  ex- 
panded. It  has  also  has  become  more 
sophisticated.  Starting  a  tew  years  ago. 
tor  instance,  the  industrv  has  been  pitch- 
ine  'srass-ioDs  ■  lobbying:  Rather  than 
seneratine  letters  and  phone  calls  from 
ordinary  joe  Sixpacks.  ihev  promise  to 
round  up  local  business  and  civic  leaders 
who  have  ciout  with  Members  oi  Con- 
•iress.  The  Washington-based  RTC 
Grouo  Inc..  a  maior  grass-roots  tirm. 
boasts  that  it  has  databases  enabling  it  to 
pinpoint  sutn  leaders  in  every  congress- 
ional district,  based  on  a  varietv  ol 
demographic  and  psychoeraphic  charac- 
lenstics. 
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Lobbvisis  sav  that  irmu-roou  cam- 
paifiu  mtni  comtantlv  chance,  lesi  they 
appear  manuiaciured  and  loie  their 
douL  "This  IS  a  bimnes  where  vou  vc  tot 
10  be  jclluit  this  vear  s  refinemeni  and 
improved  version.'  said  James  E. 
McAvoy.  «ho  runs  Bunon-Marsteller  s 
pass-roots  unit.  'If  you  keep  doint  the 
same  ihini  over  and  over  aiain.  ihey  see 
ihe  panem  ana  ii  s  no  lood." 

Bui  some  Memben  ol  Contress  say 
the  paitems  are  easy  to  discern.  "You  can 
tell  after  three  letters  or  three  phone 
caUi.'  Rep.  .Mike  Synar.  D-Okla..  !>uul. 
"We  re  moved  more  bv  individual  letters 
than  hy  orcncsirated  campaiim.  .  .  It 
just  doesn  i  work.  They  re  under  this 
Jelusiun  ihat  we  wei(h  our  mail  and 
phone  calls." 

The  sneer  vniume  ul  coniressional 
maiL  which  l^  now  more  than  JU)  million 

pieces  per  vtar— vluubic  what  it  was  10 
yean  aai>— has  lotted  aides  to  look  more 
cntkallv  ai  what  ihev  receive.  .Many  have 
become  expen  ai  detecting  what  Trea- 
sury Secretary  Uovd  Bentsen  likes  to 
describe  as  the  difference  between  grass 
rooa  and  AstroTurt 


Booneis  and  cfinci  of  pass-roots  k>b- 
bymg  concur  that  the  coisumer  and  env>- 
romnental  movemena  helped  give  binh 
to  the  techniques  used  by  Bonner  and 
other  linns.  ~The  corporate 
lobbyists  began  to  borrow 
from  siass-roois  poupv  sich 
as  the  avil  nthts  pwps  and 
Common  Cause,    observed 
Michael  Penschuk.  a  former 
Fetieral  Trade  Comromion 
chairman  who  is  now  co- 
director  ul  the  .Advocac>- 
Institute.   J   Washington 
group  that  trains  public- 
interest  tobbvisu. 

"There  s  nothing  new 
about  grass  roots,  said  Bon- 
ner, a  tormer  aide  to  the  late 
Sen.  John  Heint  R-Pa.  "Its 
what  started  this  couimy  200 
v-ean  ago.  What  s  new  is  thai 
people  are  going  back  to  it.' 

The  lechnioue  may  go 
back  that  lar.  bui  it  has  axne 
a  long  way.  Bonner  s  rirm. 
dubbed  a  "yuppie  sweat- 
^hop"  by  \(nrnt*k  maga- 
zine, uses  a  cunous  cross 
Setween  old-fashioned  letiCT 
wniini  jnd  the  laiest  high- 
lech  wizararv'  u«ea  in  |)oliti- 
calcamDaicm. 


When  Bonner  opened  his 
shop  in  1V84.  his  fone  was 
leneraan;  large  mailings  lo 
Congress.  But  his  expertise 
ha*  brmdcned  considerably 
since  then:  he  now  offers  a  wide  menu  of 
senncei. 

Bonner  says  he  eschews  retainers  and 
charges  onhf  by  results:  the  tirm  carefully 
logs  the  numbers  ot  calls  ana  letters  it 
generates  and  bills  clients  accordingly. 
One  ot  Bonner  s  specialties  is  finding 
what  he  calls  'community  leaders' — peo- 
ple wno  speak  on  behalf  ot  a  group  and 
who  may  know  a  Member  ot  Congress 
peisonallv.  Bonner  charges  S;50-S3db  for 
each  letter  or  call  generated  K  a  commu- 
nity leader.  He  also  otfeis  to  set  up  meet- 
ings between  community  leaders  and 
Memtieis  lor  tees  ranpnt  trom  SS.OOU- 
S>»iJOO. 

'I  never  ceased  to  be  amazed  at  Jack's 
abilitv  10  get  those  kinds  oi  people  and 
his  abihiv  to  charge  what  he  wanted.'  a 
lonner  Bonner  executive  said.  If  clients 
can  I  afford  to  pay  tor  community  lead- 
en, they  can  avail  themselves  of  less- 
eapensive  opoons  such  as  lenen  and  calls 
from  business  leaiien  or  mass  mailings 
from  constituents. 

The  hothouse  where  Bonner  cultivates 
his  grass  roots  is  a  downtown  Washington 
office  dominated  by  a  computerized 
telecommunications  operation.  The 
equipntent  enables  his  siaif  to  make  tele- 
phone calls  to  targeted  congressional  dii- 
tncu  and  patch  constituents  through 
direcdv  to  tlieir  Member  s  office. 

The  compmer  opetaoon  cost  Btmner 
more  than  i  I  million  and  even  has  lU 
own  power  source  so  that  in  case  of  an 
eleeaical  outage,  the  computers  will  still 
ma.  Such  backup  systems  are  essential. 
Bonner  said,  because  "clients  often  come 
to  us  ai  the  last  numue.' 

Banner  has  %a  telephone  rooms — plus 
a  knchen  area  convertible  to  a  telephone 
room— v'untaining  30U  telephone  lines 
that  are  manned  by  ha  shock  troops  dur- 
ing (rass-rotNs  campaigns.  Bonner  relen 
to  these  tnx>ps  as  "unemployed  policy 
junkies.'  people  who  have  worked  on 
political  campaigns  and  are  "between 
jobs.'  The  generally  Spartan  rooms  are 
decorated  with  a  lew  Mgns  to  remind 
wtxken  ol  iheir  pnonties.  tuch  as  "Think 
Quality." 

Bonner  sav^  that  his  hiccest  ules  tool 
is  his  success  rate  with  maior  corpora- 
iions  and  trade  groups.  His  uiiicc  walls 
are  studded  with  framed  letten  lesafymg 
to  his  eifons  tor  the  Amencan  Bankers 
-Association  lABA).  the  PharmaceutKul 
Manutacturers  A.ssociation.  tne  :>moke- 
Icss  Tubacco  Council  L.S.  Tobacco  Co. 
onuotheiv 


-Nothing  succeeds  like  succrss  in  this 
town,  he  braced.  "People  don  i  come 
to  us  with  easy  issues."  Bonner  s  grass- 
roots work  now  is  divided  almost  evenhf 
between  eifons  aimed  at  Congress  and  at 
Mate  governments.  The  latter  have  be- 
come lertile  ground  because  of  the  more 
JCIIV1SI  roles  that  sute  legislatures  have 
played  on  sucn  issues  as  heilth  care. 

One  of  Bonner  s  biggest  successes  in 
recent  vran  was  his  banle  tor  the  ABA 
against  lowering  interest  rates  on  credit 
cards.  In  late  1991.  alter  the  Senate 
passed  an  amendment  that  would  have 
lorced  banks  to  lower  their  rates.  Ihe 
ABA  hired  Bonner  to  desebp  a  popular 
revolt  against  the  measure— >>r  at  lea.si 
Ihe  aopearance  ol  one. 

Dunng  a  lour-dav  period,  he  generated 
about  Kl.imu  calls  from  viMers.  indudini: 
oimmunitv  leaders,  in  111  distncts  rtpn- 
><nieU  bv  members  ol  the  House  Bank, 
ing.  Finance  and  Urban  Allaire  Commii- 
ice.  The  amendment  Jied  in  j 
House-Senate  conterence  cummittec. 
and  Ihe  ABA  paid  Bonner  an  eslimateO 

viao.uiii. 

Some  recent  endeavors  have  noi  been 
as  successtul.  Bonner  was  retained  bv 
McDonald's  Corp.  m  1968  to  iighi  a  ban 
on  polystyrene  tood  packaging  in  Suffolk 
County.  N.Y_  which  the  lasi-lood  chain 
saw  as  a  testing  ground  for  its  effons  to 
htock  similar  Uws  elsewhere.  According 
10  some  tormer  Bonner  executives,  the 
firm  had  a  tough  time  finding  community 
leaders  to  go  to  bat  tor  .McDonald's. 
After  a  two-vear  dnve  costing  roughlv 
SSINI.UtXI — dbout  half  ol  which  went  in 
Bonner — McDonald  s  abruptly  swiicheo 
Its  posiuon  and  agreed  to  use  paper  pack- 
jinng. 

The  Bonner  staff  had  caieiuUv  cultivai. 
cd  a  netwnrK  ot  local  supporters  lor 
McDonald's,  and  some  tormer  Bonner 
cxecutncs  said  that  the  reversal  left  them 
with  ecg  on  tneir  faces.  'We  spent  a  kM  oi 
lime  couching  an  issue  a  cenam  way  and 
then  the  client  said  mavbe  we  were 
wTong. '  an  executive  recalled.  "The  pro- 
cess lost  credibilitv.  These  communiiv 
leaders  were  led  down  a  path  and  then  we 
had  lo  leave  inem  Because  the  dient  hau 
changed  their  mint' 

Sometimes,  the  Bonner  rirm  has  had  lo 
Jig  in  iLs  imn  vard  tor  grass  nxN.v  A  tor- 
mer emptovee  recalled  that  the  firm  had 
ined  in  vain  to  kxaie  people  in  an  alllu- 
ent  St.  Louis  suburo  who  would  suppon 
■  he  Smokeless  Tubacco  Council  on  an 
excise  tax  issue.  The  employee,  a  St. 
Luuis  native,  called  his  sister,  who  wus 
editor  ol  her  high  scnool  newspaper,  and 
ha  moiner.  who  taught  ai  j 
local  lunior  collece:  ihcv 
were  soon  lisied  as  commu- 
nity leaders    I'ppusing  ine 
:ax. 
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Traininf  people  to  be 
trass-roots  advocates  isn  t 
easy.  The  bonner  lirm  olien 
provides  'lalkini  points '  to 
constituents  to  help  them 
write  letters.  But  thai  can 
backt'ire  if  the  letter  »-nier 
doesn  t  hilly  understand  the 
issue.  .A  former  Bonner 
executive  recalled  that 
yxnetunes  "Senaujts  wijuld 
call  people  and  we  d  patch 
threuch  a  call  and  our  peo- 
ple wouldn't  hold  up  well' 

nan  SHOPS 

Bonner  Ji  Associates  isn't 
the  only  tirm  whose  grass- 
roots business  has  bur- 
geoned in  recent  \«ais. 

RTC   Group,   an   uut- 
jowth  ot  a  businesN  found- 
ed 20  years  ago  hy  Demo- 
cratic political  consultant 
Matt  Reese,  ts  one  ol  the 
major  piayers.  with  about 
S29  million  in  cress  billings 
aiunially.  It  has  done  giass-roiNs  work  for 
clients  such  as  Warner-Lamben  Co.. 
Philip  .Moms  Cos.  Inc.  the  Amencan 
Insurance  Association  and  the  Amencan 
Council  01  Ufe  Insurance  ( ACU). 

Oirea  Impact  Co.  in  Alexandria.  \'a- 
is  well  lioo»n  tor  its  soptaticaied  com- 
puter capabiliiiet  John  Brady,  the  linn's 
president,  has  modified  campaign  son- 
ware  thai  he  deteloped  in  the  early  1980s 
for  both  politicai  paniev  Oiiect  Impaa 
has  done  national  graa-rooa  campaigns 
lor  such  iraoe  gravpt  as  the  Amencan 
Nuclear  Energy  Council,  the  Edison 
Elecinc  Insiiiuie  and  the  Amencan 
Petroleum  insonue. 

Awxher  >pecialis(  is  PM  Consulting 
Inc.  which  has  handled  gnsMooa  loMw- 
ing  tor  the  Saiioaal  Rifle  Assoaaiion 
iNRAI.  PM  Consulting,  headed  by 
Republican  lund  raiser  Bradley  S. 
O'Learv.  does  about  20  per  cent  ot  its 
husinesa  wnh  die  NRA.  iSee  SJ.  J-  IS  93. 
/I.  o20li 

The  Wexler  Graup.  a  Washington  kitv 
hymg  tirm.  nas  also  carved  out  a  nidie  tor 
ioelt  by  dmnggrai*  toots  drivei  tor  coali- 
lions.  :ie\erai  MKh  campaigns  are  now 
under  way.  including  one  tor  a  public 
transit  group.  .Amcnca  s  Coalition  tor 
Transit  Now. 

Some  bieser  PR  firms  such  as  Bunon- 
Manieller  ano  Fleishman  HilUrd  inc.  ate 
jIso  heetnii  up  their  gias»-roots  eaitabili- 
iies.  Burson-Maisteller's  new  grast-roots 
unit  has  l»  clients,  including  coaliliom. 
trade  crouo<  and  corporations.  >jid 
McAviw.  Kno  mas  recmiied  trom  tne  PR 
iirm  Ruuer-rjnn  Inc  to  run  the  opera- 
iHin. 


McAvoy  said  he  made  it  dear  early  on 
that  he  didn  i  want  to  run  a  "bucket 
'•hop  (hat  speaaiued  in  ~rurming  off  to  a 
congressional  distna  and  stutfmg  it  lull 
ol  letters  and  running  back  to  Capitol 
Hill  to  put  a  lire  out. "  His  strategy. 
McAvoy  said,  is  "to  turn  up  the  politiol 
heat '  in  each  congressional  distna.  It's 
cnticai  to  haw  "different  ways  of  getting 
into  a  district. '  he  said. 

McAvoy  has  a  JS-peison  Washington 
stall,  including  a  diverse  crew  of  Held 
operatives  who  can  be  dispatdied  to  dif- 
ferent pr-ns  of  the  country  depending  on 
local  politics  and  demographics.  The 
group  includes  Mitchell  Berdan.  a  former 
English  teacher  at  the  Linn-ersity  of  Texas 
who  worked  for  the  Clinton  campaign  in 
Ohio:  Helene  Colvin.  the  tormer  legisla- 
tive director  for  the  Congressional  Black 
Caucus:  and  Joseph  Davis,  who  was  the 
political  director  in  tormer  GOP  Rep. 
Thomas  (^  Hannett  s  race  against  Sen. 
Ernest  F.  Hollings.  D-S.C. 

The  protects  done  bv  the  Burson  unit 
have  ranged  from  Sf.OOU-SJQ.OOII:  the 
more  expensive  etfons  usuallv  entail  con- 
tacts with  repofters  aiKl  newspaper  edito- 
rial boards.  "The  product  keeps  getting 
more  refined."  McAvoy  said. 

While  iiass-rooa  tactics  are  being  con- 
stantly updated.  McAvtiy  acknowleilted 
that  the  industry  has  some  fundamenial 
weaknesses.  ~Oiur  business  hasn't  been 
very  minority-minded.'  he  said.  "We 
don  I  communicate  with  minonties  ai 
well  as  we  should."  Much  ol  the  current 
giass-roots  technology  grew  out  of  Re- 
publican politics  in  the  1480s.  McAvoy 
said.  "The  talks  who  pettected  direct  mail 
and  phone  banks  were  mostly  Republi- 
cans. Today  ««  have  to  make  adjustments 
to  tmd  ways  to  get  tiuo  tiuumity  oommu- 

Aod  McAvoy  admits  that  it's  difficult 
to  shed  the  bucket-shop  approach  be- 
cause most  dieois  don't  think  atxMt  toing 
a  gnss-roixs  firm  tor  long-term  lobbymg. 

McAvoy  ated  one  ot  his  dicnis.  the 
Association  of  Amencan  Railroads,  as  a 
"rare  instance  ol  an  industry  that  s  lor- 
ward-looking. '  The  railroad  group  has 
had  a  trass-roots  elfon  under  way  tor 
several  years  to  build  support  for  a 
change  in  the  wmkets'  compensation  sys- 
tem lor  railroad  employees,  which  the 
asndanon  contends  is  too  espemne  and 
burdensome. 

'All  the  agencies  who  do  grass-roots 
are  stniggling  with  quesuons  o<  where  the 
marketplace  n  going."  ~aid  Michael  N. 
Graham,  president  ol  the  RTC  Grotip. 
"There  s  some  lundamental  shifting 
going  on  as  It  relates  to  this  wliole  prooeas 
ot  oomrnunicatians.'' 


Grass-roots  techniques  represent  the 
marriage  ot  lobbying  and  marketing. 
RTC.  for  example,  savs  that  it  uses  a 
computer  database  premised  on  the 
notion  that  "birds  ol  a  feather  tlock 
together . . .  that  people  with  similar  atti- 
tudes, beliefs  and  socioeconomic  status 
will  'cluster  together  tn  homogeneous 
neighborhoods."  The  database  was  devel- 
oped bv  Clanias  Corp..  which  has  also 
used  it  for  massHnarkenng  campaigns. 

Like  Burson-Marsteller.  RTC  has 
stressed  the  need  to  orgaiuze  giass-ioois 
dnves  early  on.  "We  try  to  tell  people 
they  need  a  well-informed  sunding  army 
out  there."  Graham  said.  'Running  out  at 
the  last  minute  is  where  dients  get  into 
trouble." 

To  avoid  that  late  and  to  attract  new 
clients.  RTC  last  November  hired  the 
polling  tirms  ot  Public  Opinion  Stratecies 
and  Penn  -r  ^choen  Associates  Inc.  to 
condua  a  public  opinion  survry  on  <uch 
issues  as  health  care,  the  environment 
and  drugs.  RTC  is  using  the  survey,  u  nich 
discusses  opponuniues  tor  intluencing 
policy  m  thex  areas,  lo  encourage  com- 
panies and  trade  groups  to  mount  crass- 
roots  campaigns  eativ  on  dunng  the  Oin- 
ton  Administration,  rather  than  waiting 
for  cnses  to  develapL 

RTC  which  is  owned  by  the  British 
conglomerate  WPP  Group  PLC.  was 
foimed  in  1991  when  a  predecessor  liniL 
Reese  Communicaiioas  Cos.  merged 
with  another  grass-roots  firm  owned  by 
WPP.  Targeted  Commuiucations  Corp. 

Despne  RTCs  eliotn  to  budd  standing 
aimies  lor  its  dients.  many  ol  its  battles 
have  been  quickie  campaigns  to  squelch 
bmshAres.  Last  year,  for  instance,  the 
film  was  called  in  by  the  ACU  alter  Pres- 
ident Bush  surprised  life  insurers  by 
aniMunang  in  hit  State  ot  the  Union 
address  that  he  was  considering  ta.xing 

earnings  trom  the  indusor  s  hugely  suc- 


RTC  set  up  a  toll-free  letephone  line 
through  which  people  cmiM  send  .Mail- 
grams  tp  Memben  ot'  Congress  and  the 
PicndenL  The  ACU  faied  imbmiation 
about  the  toM-fiee  hiK  to  the  chief  execu- 
tnws  of  its  616  tne  tuber  companies,  who 
in  lura  put  die  word  out  to  their  emptoy- 
eei. 

RTC  boaso  that  within  a  week,  the 
phone  Ime  kigfcd  more  dun  iZSMXi  calls, 
spawning  more  than  ^on.lHMI  Mail- 
giams — targeted  at  the  House  Ways  and 
.Means  Cummiitee.  the  Senate  Finance 
Committee  and  the  ^^'hite  House.  .Nei- 
ther tax  cDmramee  mduded  the  annuities 
lax  piopoial  in  the  tax  legislation  that  it 
marked  up. 


289 


WINKS  usmiiic? 

For  all  their  hich-tech  uizardrv.  sruss- 
rouis  lohhvinv  tirms  Mill  ha\e  a  hie  prob- 
lem: Many  lawmakers  «v  ihev  don  t  buv 
what  the  tirms  are  selling.  When  some 
ol  these  k!rass-ro«>is  campaigns  1201  start- 
ed. Ihev  were  reasonably  eiteciive 
because  ihev  were  new.   said  Rep.  Henrv 

.A.  Waxman.  D-Calif.  i  think  the  ettec- 
tiveness  has  worn  otf.  Members  and  their 
Ntatt's  get  their  letters  and  know  i hey  re 
ginned  up. 

Even  ihe  more-sophisticated  •grass- 
tops  '  techniques  are  relativelv  easv  to 
delect.  Svnar  added.  "I  don  t  think  they 
can  get  around  the  problem  ot  jobviousj 
orchestration,  he  said.  ■E\er>thing  still 
comes  within  a  Ill-day  penod. " 

Bonner  bristles  at  such  criticisms  and 
-ays  he  makes  no  etfort  to  hide  his  role  in 
grass-roots  campaigns.  He  savs  that  his 
start  always  tells  constituents  what  client 
the  timi  is  representing.  .And  he  sa>-s  he 
recommends  that  clients  iniorm  coneress- 
lonal  offices  that  thev  re  using  his  tlrm  to 
drum  up  pressure.  The  difference 
between  grass  roots  and  .AsfroTurl  is 
whether  the  person  know^  what  he  s  talk- 
ing about  and  has  a  legitimate  reason  to 
be  involved."  Bonner  said. 

Bonner  argues  ihat  cniics  have  two  scis 
of  standards — .me  lor  public-interest 
groups  and  another  lor  business.  Have 
we  come  to  a  point  in  our  democracv 
where  us  legitimate  tor  environmental- 
ists to  take  their  message  to  the  people 
hut  not  lor  inoustrv  10  do  the  same.'  he 
asked. 

But  some  observers  say  there  s  an 
important  diiference  between  the  two 
types  01  lobbvinc.  Fred  Wenheimer.  the 
president  01  Common  Cause,  notes  that 
business,  which  already  has  plentv  ni 
linancial  clout,  could  gain  an  untair 
.idvantage  with  the  new  grass-nnits  tech- 
nologies in  shaping  public  polic\  and  Icii- 
islalion.  If  you  combine  the  institutions 
with  unlimited  resources  uith  those  that 
have  new  technoloaies.  it  could  ei\e  new 
meaning  to  the  phrase  reach  out  and 
toucn  someone.   '  ■ 


290 


The  Washingtonian  April  1993 


These  Guns  for  Hire 


The  New  Clinton  Cong 
Has  a  Lot  of  People 

in  tyashington  Scared. 

SofVhyAreAUThese 

Lobbyists  Smiling? 

ByKLMI.EISLER 

Anw  DATS  iirou  msiocNT 
Cliaon's  Febrmry  addicu  lo 
CoafTos.  Robert  Retch,  the 
very  bnghi  teereary  of  labor, 
wai  prill  itiuig  Cliaaa'i  cco- 
aomae  metaie  10  a  taoKi-baUraani  crowd. 

"The  lobbymt  arc  (ouii  to  hau  thii 
If  w  III"  ite  Hmiici  liarvanl  prtrfeaor  de- 
darad.  "h  taka  away  fram  diem  cvcfydoaf 
diey '  vc  won  oner  dc  paa  iwdve  yean. " 

in  die  back  of  die  room.  levcnl  darfc- 
saMH  Q^es  leaBBd  afHBB  a  wall,  snuiin^ 

"Rdcb  may  know  noednag  aboiB  ceo- 
aamct."  ooe  laid.  "He  nns  doesa't  ua- 
denaad  WastaiafKm.  *  * 

Tifce  away  t»uydiuig  lobbyns  won  in 
die  las  twelve  yean  and  you  d  make  dieir 
day .  They 'd  nmpty  Ran  die  proccsa  over. 

InfKL  wtiea  Pieadea  diam  did  make 
ha  ipaedi.  dK  mood  annng  kMyin  waa 
tadve.  Coofeicaee  man  m  die  Raybora 
Houaa  Office  BuiidiDS  spdied  over  wdbfc- 
irnaau  iponioied  by  pddy  lobby lus.  At 
dc  Mooode  icaauns.  die  bar  was  6iU.  dK 
manmi  gianea  dmned.  and  maay  hands 
ilavped die  backs ocdattt-bliK  Bats. 

"What  Washa^on  dnvea  on."  ays  «ct- 
cna  tabbyis  Vicav  Sdntanz.  "d  danffe. 
But  dc  kMyot  will  never  go  out  of  buuaem 
beeaoe  Washington  a  like  yugui— imhaig 
ever  dies  in  dus  town.  Even  when  a  bill 
leeaa  dead,  a  can  always  get  renoncMd. " 

Sdiwara.  former  dean  oi  die  Univenay 
of  Ciacanan  Law  School,  came  to  Wash- 
ington nearly  two  decades  ago  to  work  on  a 
govermnem  task  force  on  product  liabilin. 
He  never  went  home.  Today,  although  his 
specialty  is  advocaung  ton  morm — lemng 
limits  on  lawsuia  ana  damate  awards— 

Maimii  ■!■■  Ki&ikf 
topMlnMcniiaaS 


Scbwanz  is  one  of  Wtshingtcm's  "hired 
gnas."  a  savvy  lobbyin  win  will  work  for 
vimaUy  any  diem  OB  vmoally  any  raatar. 


JOT  EVtarONI  IN  WASHINOTON  WHO 

'iwean  the  label  "lobbyist"  can  be 
called  a  hired  gun.  An  army  of  islarird 
zeakxs  labon  away  for  the  duusaads  of 
associations  and  causes  headquanered 
here.  Amoat  them  are  such  well-known 
represemanvcs  as  Thomas  Dine,  executive 
director  of  die  American  Israel  Public  Af- 
fairs Commmee:  Thomas  Donohue.  the 
tireless  head  of  die  American  Trucking 
Associations:  Pam  Cilben.  of  Congress 
Watch:  and  iack  Vaiean.  die  movie-indus- 
iry  mavcn  who's  one  of  the  highesi-paal 
lobbyists  m  town. 

But  even  for  wdl-flnaaeed  and  heavily 
staffed  Washmgnn  offices,  die  tough  jobs 
often  are  doie  by  the  hind  gans. 

ine  Aiuejun  rS)w.hufcigKal  Asaocaoon 
has  one  of  the  imi  le^xcHd  sttfft  in  town. 
but  wiiea  a  needed  a  bill  passed  aUowmg 
Medicsn  leanbunement  for  psychotoaical 
services,  a  Imd  PjuiLk  GiUiul  a  tocmer 
aide  to  Senate  Appropnatnns  chairman 
Hoben  Byid.  The  bdl  was  passed. 

Similarly,  die  so-called  "Israd  lobby" 
has  dotensot  staff  members.  But  when  the 
crunch  comes,  they  often  turn  to  indepead- 
cm  operators  like  James  Fitzpainck  of  Ar- 
nold &  Porvror  Smart  FnriTBai  a  law- 
yer-tobbym  with  inffaacc  m  Detmciaoc 
I  iiriea. 

Even  the  wily  and  embattled  Tobacco 
Insnrwe.  which  has  miac  vice  prcsideaa 
and  anatysis  than  you  can  coum.  parcels 
OM  its  heavy  liftiag  to  more  than  a  dozca 
lobbymg  shops  and  law  firms. 

Wimi  Ross  iTfOt  laas  about  "tugh-prwed 
fomgn  lofabyiBS."  these  hired  guns  are  the 
people  he's  talking  abotn.  Many  are  tomer 
federal  officials,  and  diey  go  »  bat  lor  die 
Japanese,  the  Taiwanese,  die  Hong  Koog 
Developmem  Council.  Brazilian  orange 
juicc  and  shoe  inicresu.  the  Oioeh.  the 
British— jusi  about  anyone  who  can  pay . 


UNuu  TMi  SALxaiio  mouxTav  Loa- 
byins.  the  hired  guas  work  for  multi- 
ple clients,  by  die  hour  or  on  retainer.  The 
best  know  the  buttons  of  Washington  so 
well  that  they  can  charge  more  for  a 
mtanfa's  work  dian  maay  salaried  lobbyists 
make  in  a  year.  Many  are  lawyers  with 
penonal  ties  to  powerful  politiciaiis. 

The  undisputed  Wyan  Earp  of  the  hired 
guns  is  Tommy  Bogp.  wnose  lather  and 
mother  both  were  respecteo  mcmoen  oi 
Congress.  Chnstopher  O'Neill,  son  oi  for- 
mer House  speaker  Tip  O'Neill,  is  fast 
gamint  proniiiniiiLe.  So  are  Michelle  Lu- 
alt.  daughter  ol  former  Rcpnolicaa  senator 
Paul  Lault.  and  Hunter  Johnston,  ton  of 
Louisiana  Senator  J.  Bcnacn  Johnsion.  the 
powerhU  cfaamnan  of  the  EiKrgy  and  Nat- 
ural RftffliTffs  ^of^^vvn 

If  you  can't  be  a  blood  relative  of  a 
powerhil  legislator,  it  helps  to  be  adopted. 
Edivaid  Knight,  formerly  with  veteran  I'lX- 
er  Roben  Strauss  t  law  I'mn.  was  an  assis- 
tam  to  Texas  Senator  Uoyd  Benticn  from 
1976  to  I97S.  when  he  lett  ana  began 
represemifig  cltenis  like  Mobil.  »hich  had 
btameu  before  Bentsen  i  Senate  FinaiKe 
Committee.  .Now  that  Betasen  is  no  longer 
chairman.  Knight  has  tone  oack  into  gov- 
ctnineiit  as  one  ol  Bcntsfn  s  top  deputies 
at  the  Treasury  DepartmenL 

J.O.  Williams,  one  of  the  legends  of 
Wakn^ton  lobbying. .' Rved  here  m  1 939 
Maaaite  to  OUabuuiatenaBir  Robert  Kerr. 
Ken  has  been  gtac  far  nearly  dne  decades, 
bia  waiinns  goes  on.  makng  a  a  pom  K> 
kaow  everybidy  who  s  toineoody . 

High  up  on  the  lisi  of  lobbyists-fbr-hire  a 
Paikk  Griffin,  da  up  aale  «>  Roben  Byrd 
when  he  was  ScnMc  mqoray  leader.  When 
Byid  Baaed  over  dc  poai  «i  Cearge  Madidl 
and  became  Uiaiiman  oi  die  Appitipraiions 
Camnanee.  Griffin  and  Oavid  Johnon.  who 
had  wottad  for  MiKhell.  farmed  dteir  own 
They  made  the  pet^ect 
m  '  of  dieSenaKS 
rwo  most  mflueaual  members.  Business 
ilowHldwway. 
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Griffin  ind  Jotanca  look  the  tu-ri|ure 
rematnuid  nvcfladi  (oocUy  poruoa  nihe 
caopaign  oc  nitinbeo  of  Congrcn.  it  wcU 
n  in  Ihc  el  full  of  MUUty  Ren  Brown^i 
pMliii  I  of  Touuuy  Bofgi'i  tt  Puiui.  Boggs 
A  Bkm— lo  beocraa  ctBBnan  of  (he  Oemo- 
OMX  puTv.  Blown  wit  tuccmhU.  Mote 
biiisicts  flowffd  DGnffinndJohraon. 

At  Glutton  prepvcd  lo  five  his  congret* 
tiooal  addicu  in  Febnary.  GrifTin  puiied 
hi^y  in  ihe  office  of  Wiker  Siewnn.  the 
tecrcary  df  the  ScoMe. 

Tmu  B  ONLY  ONI  SKZCH.  SAYS  Vic- 
tor Schwara.  that  would  deflue  the 
Wnhmiion  tobbyw.  In  c.  Presiden  Clinmo 
UDOunccs  ihit  ifier  dm  soidy  of  the  coun- 
try s  condaioa.  he  hat  concluded  tha  no  new 
laws  ire  neoesnry.  SUiwutz.  a  mud  ixnsi- 
lor.  adopa  the  Picnden  t  raspy  voce. 

"Hillary  and  I  think  everything  it  fine." 
hidnwit.  "Themlawtireadeqiiaie.  but 
the  IRS  needt  to  do  a  belter  job  of  collec- 
boo.  The  envtronmeiaal  laws  are  &ir.  but 
wc  need  to  do  a  better  job  of  enforcement. 
Our  civil-rigfatt  laws  are  tufflcient— wc 
inejeJy  need  to  be  mocc  diugeiu. ..." 

"That."  sayt  Schwittz.  "wouU  be  the 
'Dropdead.  lubuytus  tyif ft  li 

ThM  wit  hardly  what  CUnton  had  to  lay . 
When  he  called  for  a  aamnal  tax  on  ener- 
gy, the  hind  gtmt  grnaed.  The  propotal 
affectt  oil  companies  natural  gat.  and  nu- 
ekv  groups— ilieKiy  anvmg  the  biggea 
and  best  diena  of  the  hired  guns. 

Not  even  Oimoa  t  propoult  to  reform 
lobbying  itself  cause  the  lobbyitu  mudi 
coocetn.  He  hat  propoted  a  five-year  baa 
oo  tobbying  the  Senate  for  depaning  mem- 
ben  and  top  staffers  who  earn  more  than 
$108,000  a  year.  He  waatt  lobbymt  to  file 
rcpons  quarteriy  insKad  of  semtamaially. 
although  he  hat  not  asked  for  any  more 
■afonnaiion.  which  it  timply  the  name  of 
the  dent  and  the  biUiag  latct.  The  biggest 
thfoi  It  Climon'i  proponl  to  repeal  the 
tax  deduetm  tor  lobbying  expcaMi. 

Fanner  eoamsanaa  Uoyd  Mmli  n  iln 
lobbyM  for  the  kibbyiKt.  He  tavi  his  or- 
giiuiiiion.  the  Amencm  I  ragiir  of  Lo^ 
I  oppoM  f  iif  wiiiig  the  bn 
\  a  fonner  employer  tiooi  ooi  lo 
iwo  yens,  but  thai  five  yean  is  no  long. 
And  the  ptiniiii  ihM  ionner  memben  and 
Maffcn  be  prohibiwl  fram  lobbying  my 


Nobody  oppoMS  the  proposed  chinge  u 
disclosure  re<;niremena.  But  incmsing 
the  frequency  of  the  lepofo  isn't  likdy  to 
help  anyone.  The  mformauon  u  sparse  to 
begm  with.  More  nnpottam  is  the  question 
of  who's  a  lobbyist.  Current  regulations 
say  n's  anyone  who  tries  direoly  to  influ- 
ence "a  vote.  '  But  much  lobbying  work 
takes  place  long  before  there  is  anything  to 
vow  on.  And  lobbying  the  execuuve 
branch  and  its  ageactet  ito't  covered  by 
any  reponuig  requirementt  at  all. 

The  pan  01  Oioion  s  proposal  that  anaoys 
lobbyuu  most— ending  the  lax  rtcrtiimons 
for  kibbytng  fTpmyi — is  unlikdy  to  pass 
the  Smitr  nany  of  wfaoM  memben  idy  oo 
lobbyBtt  ■>  be  their  chief  fUBi^nacn. 

Hanlty  a  day  goes  by.  for  riint^,  that 
Paaon.  Bogp  &  Btow  doen't  hoai  a  fnnd- 
niBnt  breaxiast.  And  not  unusual  a  Utah 
SeaanrOmn  Hatch,  who  admns  thai  he  has 
for  yean  mt  fed  Nisinns  m  lus  former  en^ 
pioyee.  lobbyist  Thomas  Paiiy  wlu  m  qbh 
hat  raised  hundreds  of  thniisantis  of  doUan 
for  Hatch  scimpaigiB. 


Nearly  rwo  yean  ago  a  Scaaia  comma- 
lee  chaired  by  Michigan  t  Carl  Levin  held 
beannp  on  die  rales  already  in  eiitifnce. 
The  commmee's  condusinn  was  that  mon 
of  them  "aiewsldy  ignored. "  Mou  lob- 
bymt I've  talked  to  siy  that's  unlikdy  to 
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or  Au.  Tm  Huxo  cum  wo«c  ths 

ballf  of  Congress.  Also  scattered 
thtBughuut  die  liit  that  follows  are  conr- 
tien  of  the  executive  braiKh.  Because 
poweiful  memben  of  Congress  tetHi  to 
suy  powerful  longer,  that's  where  the 
long-term  lobbying  money  is.  But  since 
Thomas  "Toraaiy  the  Cork"  Corcoran  left 
the  Traman  admuusmtiaa  to  uuervene  for 
his  diemt  wnh  the  White  Houte  and  even 
the  Supreme  Court,  offkialt  have  been 
levnng  the  executive  biaaeh  and  senmg  up 
shop  to  trade  on  thetr  rdxuonships. 

Here.  too.  Oir^oo  s  proposed  lobbying 
fcsmcntnt  arc  fiill  of  loopholes,  "The  tmes 
who  will  be  hurt."  one  tobbyisi  says,  "are 
the  ones  who  Bc  uytng  10  be  faonciL  " 

Cunen  ethics  resmcnons.  for  example, 
prohibit  former  teereiary  of  stale  Lawr- 
ence Eaglebarger— now  wnh  Howard  Bak- 
er's law  fimi— from  comacnng  anyooe  ra 
the  govemmem  for  on*  year.  But  they 
doB  t  proQiMi  Eaglefliirgcr  spanaen  flora 
deiag  to.  aad  ihea  asking  Eaglcburger  for 
his  advice.  .Nor  do  they  prevem  the  of  fkial 
fma  calling  Eaglcburger,  As  tme  tkepuc 
icoffs,  "What  arc  they  going  to  have— 
loadi  police?"  Adds  the  lenior  paraier  ai 
ooc  Washmgno  law  firm.  "There  are  to 
maay  ways  around  these  requiremenu. 
Ihcyire* 


The  pnoaer  priviK  lobbying  aufil  dur- 
oig  the  19101  w«  ramna  &  Company 
Founded  by  former  Nixon  aide  William 
Timmoos,  die  firm  |'rww,*<  the  number  of 
diena  ■  would  reprcKa  and  charged  a  set 
luauiti.  pha  i  ^j*  "" '  laiher  than  billing 
hourly  the  way  law-firm  kibbynts  do.  Tun- 
moos  s  closest  asinnair  Tom  Korologos, 
WIS  also  a  Repnfalicaa.  so  die  firm  was  per- 
cerved  as  Republican— uml  Howard  PasKr. 
a  former  aide  lo  Denmuauc  Sesmor  Birch 
Bayh.  was  named  executive  vice  piuikii. 
Now  Pater  rum  Cliiaaa  s  White  Hooe  oi- 
fioeof  Ifgishnveatfiin 

WHAT    DOES   IT  TAU   TO    M    A    HOT 
lobbyist? 

•  f—"*'  Ahnan  no  one  on  this  list  be- 
came I  tabbym  wihou  6is  tervmg  m  gov- 
enanesx.  The  |jiniil«»i«i  of  the  fuure  are 
DOW  wofkaig  for  people  like  Senate  Amied 

urmiD  Sam  Nunn  or  New  York 
r  P***^  Pamck  Moynihaa.  who  nc- 
OBCoed  Beeitien  as  rmmce  LootDBSee  ctmr- 
man.  If  you  can't  be  at  Htamoe  or  Appro- 
priaiions.  the  energy,  eavutmineni.  and 
imuKN  uxuiuaiees  oo  both  sides  of  the  HiU 
aic  good.  There,  for  exan^le.  yat  can  psk 
uptheNitiiyssof  iheiaKieartnduspy. 

•  MoDcy,  The  tuocessfol  lobbym  ipeads 
freely,  picks  op  a  lot  or  checks,  andaneadsa 
kx  of  fiiiiliiiMii  III  ptijplt  on  both  tales 
of  the  aok,  ir  two  people  are  wiaiBg  B  tee  I 
member  aad  one  fan  naed  S100,000  and  die 
odier  SIO.OOO.  gnea  who  gets  u  fim. 

•  GrMvaoa  wgiBliiitmi  abUitT.  Old- 
liiBen  my  scoff .  bia  this  is  the  wive  of  die 
pnseat.  Several  top  lobbyisu.  tocfa  at 
Aaae  Wexler.  Tom  Hoog .  aad  Jack  Boo- 
aer.  goi  where  they  arc  because  they  are 
adept  at  nismg  snppon  for  a  potmoa  back 
ia  die  home  ditnicL 

•  Dtaemioa.  Even  before  Michael  Ocavcr 
appeared  oo  die  cover  of  Tlmf  magazme 
aad  almost  rained  hit  career,  it  wat  axio- 
naanc  dial  the  best  lobbyists  ttayedotaof 
dn  hfidlinrt.  Very  few  people  on  diis  lin 
an  eager  to  give  luierviewt.  Some,  like 
J.D.  Williams  lad  Joel  Jankowsky.  have 
made  a  idigna  of  aaooymay . 
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I B  ■  UoEtfin  m  te  "tsrad  lobby." 
He  Im  cU  fhenili  iha  if  he  did  foin  the 
idDansnDoo.  iiooukloaty  be  beouic  Is- 
ntb  ir*"'"'  wen  not  bang  pnaecBd  by 
Secnnfy  of  SiSB  Wnrca  Chiisaofiher. 

3.  ud  4.  Toa  Korotopa  tod  BOl  Tlra- 
nnat.  ruonaom  &  Company.  In  i  Nation- 
al  Law  Joimai  survey.  Korologos  wu 
vtaed  by  uiinir»»nn»l  suffcn  u  ihe  lob- 
byin  roon  equal  lo  hu  feanome  repuu- 
iioa.   Both  Korologot  and  Timmoni 
wottad  in  Richaid  Nixon't  White  HouK. 
Tbey  organized  Timmons  &  Company 
wHh  a  cbem  list  of  juu  levemeen  compa- 
nies—but what  companies!  Biggest  is 
brcwmg  giant  Antaeuser-Buicb.  (or  whom 
they  battle  increases  in  sin  taaes.  Other 
clienu  include  CD.  Searle.  Chrysler. 
Amoco.  Union  Pacific.  ABC-TV.  and 
NonbiDp.  Age  IS  creeping  up  on  the  com- 
pany, and  it  is  now  owned  by  London  s 
WPP  Group,  an  inieniauonal  advertisinf 
gianu  But  until  the  doors  close.  Korolotos 
and  Timmoas  remain  Washington  legends. 
5.  and  6.  Patrick  Crimn  and  Dasid 
JohBMO.  Griffin.  Johnson  &.  Associates. 
After  jua  live  yean  m  business.  Griffin. 
Johnson  *  Associates  is  poaed  to  be  tor 
the '90s  what  rnnmons  &  Company  was  to 
tbe  gOs— the  most  powerful  lobbying  out- 
fit in  town.  Griffin  and  Johnson  hax'C  the 
cootacts  to  open  many  doon.  Like  Tun- 
mom.  they  npiesem  clients  on  a  retamsr 
raher  than  a  per-hour  basis.  Once  a  pow- 
erful Democratic  aide  in  the  Senate.  Grif- 
fin was  an  early  backer  of  Ron  Bro»-n  s  bid 
to  become  chairman  of  the  Democratic 
party.  Dand  Johnson  served  as  a  strategist 
for  George  Mitchell  s  successful  campaign 
10  become  Senate  majority  leader.  Despite 
their  liberal  Denxtcraoc  leanings.  Griffm. 
Johnson  s  client  list  comprises  nuclear,  to- 
bacco, insurance,  and  drug-company  imer- 
ests.  including  Merck  and  the  Amencan 
Petroleum  Institute. 

7.  J.D.  Williams.  Williams  &  Jensen. 
Williams  came  to  Washmgton  in  1939  as 
an  aide  to  Oklahoma  senator  Robert  Kerr. 
While  working  on  the  Hill  by  day.  he  wen 
to  George  Washington  University  law 
school  at  night.  Now  Williams  rates  behuid 
Bogp  alone  in  the  ait  of  fund-raising  and 
personal  contaa  with  committee  chair- 
men. Williams  is  known  for  his  low  piotile 
and  thonwghness — he  leaves  no  member 
of  a  oniuiugee  unlobbied  before  a  vote  of 
intensi  to  bis  clients,  the  iiN>st  notewtnthy 


of  which  is  Texaco.  If  Presidem  aintoa 
wms  funding  for  the  bullet  tram,  it  wtU  be 
against  WilUanu't  effotu.  A  major  air- 
lines advocate.  Williams  is  one  reason 
America  has  no  nationwide  high-speed 
railroad  system. 

8.  Joc<  Jaakowsky.  Akin.  Gump. 
SusBSs.  Hauer&  Feld.  Jankowsky's  rack- 
naSK  on  the  Hill  is  "the  Wizard  of  Oz.  ' 
because  be  is  behind  the  ctmaui  on  so  many 
deals  made  there.  Another  Oklahoman. 
Jankowsky  came  to  Washington  to  »ork 
for  former  speaker  Carl  Albert.  But  it  it  in 
the  shop  of  Washmgton  superiawyer  Rob- 
ert Strauss  that  Jankowsky  has  notinsned. 
Strauss  got  much  of  the  cretla  for  his  /oie 
In  Japan  s  Matsushna  Corporaiitm  s  pur- 
chase of  MCA.  but  insiders  says  it  vias 
Jaakowsky  who  smoothed  over  problems 
on  the  Hill.  And  despite  Jack  Valemi't  own 
vaunted  leputauon.  when  the  crunch  came 
on  last  year  t  cable  television  regulation 
bill,  he  hired  Jankowsky  to  help. 

9.  James  Fitzpatitck.  Arnold  &  Potter. 

One  of  the  nos  uansual  kibbying  factxms 

in  Washmgton  is  known  as  "the  Dingell 

bar"— a  crowd  of  lobbyisa  who  work  on 

tha  irascible  cbaumaa  of  the  House  Energy 

and  Coimnerce  Connnaiee.  John  Dingell. 

An  Indiana  graduate.  FitzpatTKk  taught  at 

Georgetown  Law  School  and  serves  on  the 

board  of  Ratpli  Nader's  Center  for  Auto 

Satay.  Now  a  panaer  at  oik  of  Waslung- 

:on°s  most  presugious  firms.  Fitzpamck 

'  v\itr%tmr4  Pfizer  when  Dingell  invesu- 

•■^-H  the  compaay't  faulty  hcan  valves. 

•Vhea  Stairfofd  Univenny  fell  under  scru- 

iny  for  fraudulent  research  gnnts.  it  fell 

)  Fitzpamck  to  ask  Dingell  to  ease  up. 

'itzpatrKk's  friend  and  former  partner 

'ock  Quimi  is  now  counsel  to  Vice  Presi- 

leat  At  Core.  Can  new  environmental 

liemx  be  far  behind? 

10.  Uoyd  Cutler.  Wilmer.  Cutler  & 
■ickermg.  Uoyd  Cutler  s  role  in  the  Zoe 
•aird  fiasco  may  signal  a  decline  in  his 
nfiuence.  Jimmy  Carter's  former  White 
louse  counsel  envisioned  a  tnumphara  re- 
.im  to  infiuence  when  Clinton  became 
ircsideitt.  Yet  his  law  firm  has  failed  to 
lace  anyone  in  a  top  White  House  posi- 
.oa.  Still.  Cutler  cannot  be  dismissed  as  a 
jp  Washington  player.  When  Honda  was 
uxased  by  60  Minutes  and  the  Consumer 
■roduct  Safety  Commission  of  selling  dan- 
gerous all-tetrau  vehicles,  it  hired  Culler 
to  ffltminiize  the  damage.  He  cimvinced 
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June*  no.  lo  uta  ctimaak  ««"»•  ^ 
w<«  lo  Cpnot  Hill  Md  "-^  V^ 
imke  HooiU  fiv.  reft»»«  "  ?"«*»«"• 
To  ihe  ouiraic  of  conminer  poupi.  no 
uncnon  wtn  ever  broufhu  and  Hoodi 
md  four  otter  in«nui«m«"  *«'**"*  "* 
pnxtaKi  from  die  US  lutiot. 

II.  C«r»  Hymci.  HUl  A  Knowlioo.  The 
chief  lobbytn  for  the  n«ioa  i  Urfoi  pub- 
lic-reluioiis  firm.  Hynel  a  ihe  C*puol 
point  min  for  a  hou  of  foreign  govem- 
menu.  including  Turkey.  Hymeii  pMb 
Ifaroofli  (be  revolving  door  begin  when,  as 
a  Hoaie  uaffer.  be  helped  engineer  the 
actcsuon  of  Tip  O'Neill  to  ihe  tpeaker- 
Oap.  Hill  &  Knowttoo  hai  gone  ihraugh 
some  turfwlem  tunes,  bu  Hymdi  loyally 
may  soon  be  rewarded.  Now  thai  former 
H*K  churmaa  Howard  Passer  IS  CUnmo'i 
liuioa  wnh  Congress.  Hynd  s  client  lisi 
is  sue  to  glow.  Aad  he  isn't  indued  to 
ton  away  bnsioea.  In  1991  he  worked 
brtflyeniheChurdiofSde^^nyscMn- 
paMD  w  ban  thf  iT^*'**r******'"*"'H  P'lm^ 
12.  Robert  Strmis.  Akin.  Gump, 
SUMSS.  Hauer  &  Feld.  Has  Bob  Sataa 
hot  his  career?  The  tanner  chamnan  of 
ilw  DenvcrWK  MaltfTTT*'  Coiiiiiiiwec  threw 
in  wnh  the  CX)P  dunng  the  last  five  yean. 
Recently  released  While  House  tapes  deal- 
ing wnh  lran.«>«iini  indicate  thai  be  ad- 
vised Vice  PreiideBi  Bush  oa  how  to  a«cn 
poliixal  damage.  Stranss  was  rewarded 
widi  aa  antesaadorship  to  the  Sovwi  Un- 
ion, from  which  he  got  one  unponam  bene- 
fH— a  close  fneodship  with  Russian  Prest- 
deal  Born  Ychsia.  His  iniiueace  wnh  the 
new  US  piesideai  ts  noiso  great.  .More- 
over, no  one  knows  how  king  Yehsm  can 
say  m  power,  and  atihoufh  Strauss  tigncs 
to  protit  fiwn  his  Russian  connectioos. 
Amencaatusuiessmea  are  cooling  a  ba  oa 
Russian  invcsunem.  All  this  has  left 
Soauss  u  a  son  of  limbo— taut  hardly  oia  ■ 
the  cold.  His  pancr.  VetaoB  Jordan,  wa 
co<hairmaa  of  dioBa's  uinsainn  leam, 
levcral  Akia.  <juop  atanmu  hold  important 
admmoimoa  poos,  aad  Strauss  s  name 
aielf  coananes  »  amtct  a»po»«e  diems. 
U.  SiBOOo  D.  Aadenoo.  Aadenca. 
Htey  &  Blair.  Siaiaoa  Anderaoa's  isa't 
the  mage  thai  sprmfs  to  mmd  when  you 
hear  about  "foreign  lobbytsis."  But  the 
oaove  Oicfonian  isn't  known  as  "Mr.  Ja* 
pM  '  for  nothing.  Anderson  was  a  31- 
year-old  aide  to  Pieudem  Nixon  m  1971. 
then  lasded  a  political  job  at  the  Sate  Oe- 
panment.  Later  he  set  up  a  law  firm  wnh 
top  cnraraal  lawyer  Richard  Hibey .  and  in 
I9W  Anderson  headed  Reagan  s  eeonoaiic 


tnasmon  team.  He  hdped  win  favorable 
trade  sgteemenu  and  impon  quotas  for 
Japanese  electronics  and  auto  companies. 

14.  Anitc  Wenler.  The  Wexler  Group. 
A  former  domesuc-poticy  advoer  to  Presi- 
dett  Carter.  Wexler  emerged  as  a  mawr 
pUyer  durtng  U>e  Republican  yean  when 
she  joined  forces  wnh  Nancy  Reynolds,  a 
close  fnend  of  Nancy  Reagan  i.  Both 
Wexler  and  her  husband.  American  Uni- 
versny  piesidem  Joseph  Duffey.  are  close 
to  the  Clintons.  Her  many  public-iransit 
r\rr^  anocipaie  a  friendly  White  House 
tecepaoD.  "and  she  has  a  diverse  health 
pncnce  that  indudes  the  Health  Insurance 
Aasocianoo  of  America.  Qinion's  em- 
phasis on  health-care  reform  may  or  may 
001  help  Wexkr  s  cUeaB,  bui  il  wiU  keep 
her  cash  register  jingliaf. 

IS.  and  16.  Kenneth  Dnberstela  and 
Mlcfaad  Bcrman.  The  [Xiberttem  Croup. 
In  January  1989.  Kenaeth  Duberstetn  left 
the  White  House,  where  be  had  lervtd  as 
Raald  Reagan  s  chief  congm«iti«ial  lob- 
byist  and  then  chief  of  siaff.  Six  uiuahs 
iM»r  he  let  up  lus  own  wiii|any — tutee- 
quendy  joined  by  Waller  Mondak's  for- 
mer top  assistant.  Michad  Berman-and 
signed  General  Moon  aad  Warner  Con- 
mimicaiions  among  the  earliest  paying 
clients.  He  continued  »  work  pro  bono  for 

die  Bush  adimnistraDoo.  serving  as  pooa 
naa  for  die  Supreme  CounnommauoBS  of 
David  Souter  and  Claieace  Thomas:  bodi 
were  confirmed.  Unlike  many  of  their 
competnors.  Duberuem  and  Berman  doai 
work  for  foreign  interests.  Bennan  works 
tm  Democratic  side,  and  to  further  bolner 
their  bipartisan  image,  they  recently  hired 
Sieve  Champlm.  former  execunve  director 
of  die  House  Democratic  Caucus. 

17.  Vktor  E.  Sehwarti.  Crowell  & 
Monng.  When  ton  reform  reached  ihe 
fmm  burner  of  Amencaa  politics  last  year, 
il  was  largely  Victor  Sehwam  who  ^  ■ 
ttaeic.  The  chief  couaad  for  die  Product 
Liability  Alliance.  Schwaru  has  also 
\aicticd  on  to  many  of  the  associaiion's 
ndmdual  members,  such  as  3-M  aad  Lil- 
ly. A  uieless  prankster,  the  former  law 
school  deas— and  auUwr  of  a  casebook 
popularly    known   ai   "Schwaru   on 
Tons' °—im  an  beea  above  rmnuckng  die 
\«Ke  of  die  PresakM  10  gei  a  call  diroi4h. 
It.  WOtaa  F.  R^PB.  Ragaa  A  MaacB. 
Because  ha  expeitae  a  Mppmg  and  non- 
lone  law.  William  Ragaa  ofkn  goes  unnen- 
iioBed  whea  talk  mras  to  die  big  boys  of 
'-vibbymg.  Bu  a  laiuiidu  of  just  bow  anki- 
.-nbal  the  Uiauipion  fuad-raaer— a  doae  pal 
f  Semae  Apppropnaoons  powerhouse  Dan- 


^  Ii—>ii    1 1  ha  TT— *  la«  year  when  he 
*«  a  $»«»llioa  ba*««  for  one  of  George 
iicabrenaer  t  thippog  mii^amrt.  Swn- 
«ni«r  had  asked  only  for  S38  millioo. 
19.  and  20.  Charla  Walker  and  James 
ran.  Walker/ Free  Associates.  Uke  the 
.Old  "thlmk.''  Walker  is  easily  remem- 
ered  for  die  unusual  ipeUing  of  his  fint 
«me.  A  Treasury  official  in  ihe  Nixon 
dmnnsnatam.  he  has  carved  out  a  niche  as 
Vashmgton  s  lop  tax  lobbyist.  Several 
ears  ago  he  sold  pan  of  his  company  lo 
dvenismg  giam  Ogilvy  *  Mather  and  cut 
,ack  on  his  personal  lobbying.  With  ihe 
haage  in  admmistrauons.  he  has  idded 
onaer  Caner  White  House  aide  James 
ree  »  die  company  .  letterhead.  Walker 
jbbies  for  many  corporate  interests, 
vhich  he  has  lumped  imo  the  American 
ouncil  for  Capiul  Formation.  He  it  a 
'  le«ksa  f  oe  of  corporaK  laxauoo  and  has 
obbied  lor  a  natamal  sales  lax  known  as  a 

vatae-addediax-or  VAT  «»««™™;;" 
by  Oinon  abo*  a  VAT  are  sa«»  to  have 

Walker  J  juices  itowmg  again.    ^^^ 

Hurtev.  R.  Duffy  WaU  *  Assoc-ies^  Duf- 
fy Wail  is  no.  a  man  who  couro  publicity. 

legendary.  A  career  Democrat.  Wall 
spends  lime  at  die  Senate  Committee  on 
Energy  and  Nsooal  Resources.  To  balance 
S^Locrat«pol-cs.heh«dd«fo|. 
mer  mmonty  staff  di«ea.r  of  the  Senate 
E„,„,„™^  and  Public  Works  Commit- 
tee.  Bob  Hurley,  who  represenu  such 
cl«aB  as  die  Edaoa  Ekctne  institute,  the 

,obbymg-andH«.««rt  ann  of  die  uul.iy 
,^i^.  Hurley  atoo  became  execunve  di- 
rector  of  the  Environmemal  Traaspona- 
uoa  Associaooo.  anodier  big  ptayer  in  is- 
sues handled  by  his  former  cofnmmee.  A 
genenws  fund-raiser.  WaU  U  now  m  tob- 
Syws  heaven:  He  was  one  of  BiU  Clin- 
ton'scarliestsupponen. 

23.  Gerald  CmMv.  CassaJy  *  Asio- 
cmes.  Gerald  CasiaJy  left  his  job  as  chief 

couasel  of  George  McOoveni  i  Senate 
Comnnsee  on  Numooo  and  Human  Needs 
in  1975.  Begmmngwdhafeweducaiiooal 
instnitions  as  dieao.  he  has  buiU  a  lobby- 
ing juggernaut.  He  lecemly  hired  Many 
Russo.  Ihe  ex-llUnou  congressman  who 
unul  leceadv  shared  a  house  wnh  Clinton 
budget  direstor  Leoa  Panetia.  Talk  about 
access.  Cassidy  atoo  ictaued  Jody  Powell. 
Junmv  Caner  s  fonner  press  secretary,  as 
a  pubiic-febuoos  adviser.  Cassidy  sparked 
Ihe  last  legislatioo  dial  actually  required 
tome  disclosure  of  what  lobbyists  do: 
When  n  was  leveakd  dial  Wesi  Virgmia 
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tMOOvt » ihi  Ccasva  Coofoom  oo  Oi*- 

.r.Miii..ii.  Before  ihK.  Frioicndarf  tptai 
Bcnty  ■  dona  yean  tt  •  Houm  aide,  then 
did  >  rwo-year  nim  as  naif  dirccior  of  die 
ScaBc  RcpubtKaa  Policy  Comnuoce. 

29.  Jack  Baaatr.  Bonner  Sl  Auociaica. 
Many  lobby  mi  wort  from  ihc  109  down. 
tHIifl^  Itetr  coanco  with  importani  tncin* 
ben.  Boonef .  former  preaa  lectettfy  to  Uie 
laie  Senator  John  Heiiiz  of  Pennsylvania. 
Intilrif  f  flora  the  bactocn  up.  He  once  or- 
P«iT»H  a  |roup  of  religiotu  leaden  in 
ufpon  of  Nonlirop'i  Siealth  fighter,  and 
he  nms  a  phone  opemon  ihai  auiomaucat- 
ly  mtttfcn  angry  callen  in  largctx  on  Cap- 
ital Hill.  Paid  S3  mallion  by  a  pbannaceuii- 
cal  fiuiip  10  imagaie  oppouuon  10  catat- 
tropbK-bealih-care  legulauon  ihai  would 
have  cootrolled  dnif  pnees.  be  gfiriiiwl 
100.000  meaafes  in  a  month.  His  uiflu- 
eaec  with  die  Houae  Armed  Services  Com- 
mittee may  not  be  what  ■  was— ihe  new 
cbamnaa.  Ron  DeUums.  is  an  ~-fr^TTi 
Boooer  cmic.  Bta  Booaer  s  specialty  is 
rigbnaf  new  taxes,  aixl  dial  should  keep 
himbivy. 

M.  Wanw  Tbeyanl.  Concord  Asso- 
dmn.  Tlievenoi.  a  duck-tauaung  type  who 
wM  tmce  execuuve  asimam  to  Louisiana 
laaHor  Russell  Long,  moves  easily  among 
the  Southera  comminee  chairmen  as  his 
ItnB  qtiiedy  keeps  an  eye  on  affain  for 
OwKfia  Power  Company  and  General 
Ctuniiral.  He  was  a  ceaml  Tigure  m  Jef- 
frey BinbWB's  reoea  book.  TV  Lodby- 
istx.  Theveaoi  is  die  chief  lobbyist  for  die 
pritne  maaufacnuer  of  the  bullet  tram. 
Maglev  USA.  a  diem  that  puu  him  in 
dtfcet  competition  with  J.D.  Williams, 
who  repicaents  the  airlines. 

31.  TbOMM  HooR.  HiU  &  Knowhon.  A 
rtaag  star  at  H&K.  Hoog  has  been  named 
to  head  the  con^asy's  puUic-affain  divi- 
sion and  is  manager  of  (he  Washington 
offke.  Like  Bonner.  Hoog  a  known  for  bis 
ability  10  organize  campaigns  at  die  grass- 
raots  level— a  good  compteiimu  to  H&K 
veteran  Cary  Hymel's  Hill  connections. 
Bui  Htiog's  chief  draw  is  his  friendship 
with  Bill  Qimon.  who  named  him  to  his 
dtHiKStic-policy  transition  leam.  Hoog  is  a 
fonner  chief  of  stall  to  Colorado  senator 
Gary  Han  and  was  an  early  conven  10  the 
Clinton  campaign. 

32.  Cbarti*  McBrldc.  Charlie  McBride 
Assocutes.  When  Louisiana  Senator  J. 
Bemen  Johnston  look  over  the  Democratic 
Senaional  Campaign  Committee  in  1976. 
he  named  loyal  suffer  McBride  executive 


difaoor.  Afkr  Johnsaon  became  chairman 
of  the  Senau  Energy  and  Natural  Re- 
souices  Commmee.  McBnde  hung  ow  his 
ihiagle  and  signed  up  a  slew  01  companies 
with  business  belore  Johnuon's  commii- 
lee — among  diem  Amencaa  ElectrK  Pow- 
er. Cofisotidaied  EAlisoa.  and  Westing- 
house.  McBride  played  a  big  role  in  gettmg 
loading  for  the  super-collider  in  Texas: 
now  he  staatis  10  make  more  money  trymg 
10  save  It  from  the  budget  ax. 

33.  Doral  S.  Coo|»r.  CSlM  Iniema- 
'Knal.  Several  laife  law  firms  have  devcl- 
.>ped  lobbying  subsidiaries,  widi  mixed  re- 

ulis.  Arnold  &  Porter  dumped  as  APCO 
ubaadiary  after  it  failed  to  geneme  much 
■rato  or  busmess  for  dK  host  t'irai .  C  raw- 
!l  A  Monng  bas  fared  better  wnh  Its  C&M 
tCTiBuaial.  A  fanner  employee  of  Mi- 
<iad  Deavcr  s.  Cooper  worked  in  die  Car- 
•r  and  Reagan  admiaistiatians'  trade  of- 
os.  then  joiaed  CAM  and  signed  up  such 
leaa  as  the  Korcaa  Fomen  Trade  Asso- 
anott.  the  Singapore  Traile  Oevekjpmem 
oaid.  die  Mexican  Electrical  Consor- 
im.  and  domestic  clients.  She  lobbied 
ud  for  the  North  American  Free  Trade 
iitjuuua.  Ahfaough  her  mfluence  in  die 
v-w  admtnisoanon  may  be  iffy.-  Cooper  is 
ill  a  player,  and  the  debate  over  ftce  trade 
jeaa't  look  like  it's  gomg  away. 

34.  Edward  R.  Hambcrgcr.  Baker. 
•'tMthington.  Crossley.  Stansberry  & 
'^oolf.  Hamberger.  a  Reagan  adraiiusua- 
^a  expert  oa  tnnspnoatKm  issues,  now 
jiaitie  lobbying  office  of  the  firm  headed 
y  Howard  Baker.  Hambetger  has  put  ha 
.ovenuneiK  expeime  to  use  lor  American 
\iriiias.  Federal  Express,  and  the  Los  An- 
;eks  CouMy  Transportation  Commission. 

laaterger  made  news  when  he  hired  for- 
ner  seueiaiy  of  state  Lawrence  Eaglebur- 
set.  Alihoufta  Eagleburger  is  restricted 
Iran  lobby mf  the  govemment  for  a  year, 
there  are  no  lestncnons  on  Hamberger  s 
gailienng  clients  using  Eagleburger's 
name.  Believe  it  or  not.  Hamberger  also 
lobbies  for  Burger  King. 

35.  Donald  C.  Alexander.  Akin. 
Gump.  Strauss.  Hauer  A  Feld.  When  it 
cianes  to  taxes.  Donald  Alexander  is  the 
maa  to  see.  The  former  Internal  Revenue 
Service  commissioner's  knowledge  of  the 
tax  ccxle  was  once  said  10  rival  that  of 
Arkansas  congressman  Wilbur  Mills,  who 
had  written  u.  Mills  is  dead,  so  that  leaves 
Alexander.  His  diem  list  has  included  ev- 
erybody from  wtemauonal  construction 
giant  Bechtel  to  the  Ladies  Professional 
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CSoif  Aunrmina.  If  Akxaakr'i  butincn 
imded  iny  help,  u  came  when  BUI  Cluaon 
moved  UBO  die  White  Houc.  Alexander  is 
a  Yale  f  raduaic  and  a  fellow  Arkanun. 

36.  Dctermh  Siccteaa.  Law  onkcs  ot 
Deborah  SieeUnan.  Oespiie  her  Republi- 
caa  ciedeauala.  Deborah  Sicelman  figures 
10  do  well.  Her  tleld  is  health  law  and 
employee  benefits,  and  her  clients  arc  sucn 
major  playen  as  Aetna,  iohnson  A  John- 
son. Humaaa.  and  the  Pharmaceutical 
Minuurniren  Assocanoo.  A  former  as- 
sociau  director  of  OM  B  dunnt  the  Reaaan 
years.  Sicdniaa  nit  the  (ackpot  when  Presi- 
deia  Bush  named  her  to  head  the  Advisory 
Council  on  Social  Sccumy.  a  group  that 
advises  HHS  on  policy.  Public-interest 
types  scTCamed  conflict.  Stedman  used  the 
notoriety  to  ntake  her  practice  even  more 
lucrauve.  She  no  kMfcr  chairs  the  board, 
and  doesn  t  need  to. 

37.  Gary  Horilck.  O'Melveny  A. 
Myers.  Beina  me  up  trade  lobbym  ai  the 
law  firm  tha  has  lua  piwaied  the  new  ad- 
nanBuaoan's  seocary  of  sale  can't  hmt. 
Tha's  one  leasa  Gary  Horiick  figures  lo 
have  Kwr  very  busy  yean.  A  former  depucy 
aaaisiam  secreory  of  comnetce.  Horiick 
works  bod)  sides  as  well  as  anyone.  He  a 
counsel  to  the  Emergency  Commnee  for 
American  Trade,  a  group  trying  lo  resina 
dumpng  of  cheap  imuan  siacl  and  senumii- 
ducncs  m  the  US.  Bw  when  the  American 
paper  ndinny  uijiged  Euii^jcaii  conipanifi 
wMh  vnlauag  onpon  restnctnos.  Horiick 
waa  on  die  odar  side,  lobbying  federal  aaen- 
oca  on  behalf  of  a  DuKh  corporaiion. 

38.  Rkhard  L.  Frank.  Olsson.  Franks 
Weeda.  A  pnvaie  aoomey  wah  an  ineresi  m 
ctMBumer  pratecoan.  Richard  Frank  demon- 
snaa  how  well  a  lawyer  can  do  when  he  has 
the  public's  welfare  ui  mind.  Frank  was 
hired  by  acoreonaon  of  food  compania  to 
do  somedung  asou  annpetaors  who  (alidy 
ciaimed  their  juices  and  sauces  were 
"ficsh. '  °  Frank  launched  a  sixicen-niondi 
lobbymg  campaign— directed  at  Congress, 
die  FDA.  and  the  public— 4o  prohibit  calling 
a  pnxfeid  fresh  when  I  waui  i.  It  worked. 
Frank  and  ha  partner  John  Bode,  a  former 
'■«— ~—  secraarv  of  agnculoire.  now  have  a 
dkn  lisi  thai  includes  PUlsbury.  the  Naiaxi- 
al  Food  Processors  Assocauon.  and  the  Na- 
tional Frozen  Ptzza  Insuuie. 

39.  Edward  vao  Klobcnt  ill.  Van 
Kloberg  &  Associates.  One  ot  lobbving  s 
trae  chataaejs.  van  Kloberg  3pcciauzes  in 
dicna  no  one  else  will  touch.  He  has  lepie- 
seaMd  Saddam  Husaen's  Iraq.  Libera  under 
Samuel  Doe.  and  the  repressive  regime  of 


Zaire's  MobMo  Seae  Seko.  He  rcoealy  reg- 
istered as  an  agcm  for  the  panah  nauoo 
Myanmar  (formerly  Burmai.  lectiving 
S30.000  for  dvee  moiahs' work.  Set  up  for  a 
journalistic  sung  by  Spr  iiiagamK  last  year, 
van  Kloberg  expressed  a  willingness  to 
reprcscia  even  ne»-Nazi-sounding  German'' 
iniercsis  trying  to  stop  immigration  and 
rcciaun  Poland:  he  later  claimed  he  was 
spoofing  .Spy.  He  maintains  friendly  rela- 
tiom  With  Washington  s  powerful,  and  hu 
dinners  for  legislators  and  opintoo-makers 
ai  the  Jockey  Club  are  legendary  for  dieir 
(ootiness.  with  van  Kloberg  acting  both  as 
social  director  and  salesman. 

40.  Ron  Fllisimmons.  Pollack  &. 
Greene.  Fitzstrnmons.  a  former  letolaiive 
assistant  to  Oregon  Congressman  Les  Au- 

Coin.  has  uiipieaaed  lots  of  oeople  on  Cap- 
itol Hill.  He  organized  70  abonion  clinics 
into  the  National  Coalition  of  Abortion 
Providers,  then  persuaded  Senator  Alan 
CraBStoo  to  slip  a  provision  uoo  a  bill  that 
would  prohibit  community-development 
block  grant  funding  to  cities  that  don't 


41.  MkfacUc  Laxait.  Tlie  Laxalt  Corpo- 
rauo— not  to  be  confiised  with  the  Paul 
Laxalt  Group,  headed  by  Michelle's  fa- 
iha.  the  former  Nevada  senator.  The  fa- 
ther's lobbying  trade  isn't  renowned— in 
keepmg  with  the  rule  that  former  members 
often  make  die  worst  lobbyisu.  Michelle 
worked  in  the  Reagan  White  House  and 
started  lobbying  with  Rich  Bond,  who  be- 
came chairman  of  the  Republican  Nauonal 
Committee.  Recently  she  was  a  major  op- 
ponem  of  the  North  American  Free  Trade 
Agreement,  even  though  her  husband  is  a 
r.ii.rti«»  One  client  a  Roger  Milliken.  a 
textile  mogul  from  South  Carolina  who 
wants  10  sec  a  more  protectiofusi  US  trade 
policy.  Laxalt  also  works  for  corporate 
raider  T.  Boone  Pickens. 

42.  MOu  Houic  Hogan  &  Hanson.  A 
classic  case  of  the  revolving  door.  House 
was  admuimiauveassistata  to  Alabama  Sen- 
amr  Howell  Heflin.  Upon  leaving  Heflin  s 
office  m  1986.  he  was  offered  a  paimership 
at  Washington  s  Shaw.  Pimnan.  Potts  & 
Tiuwtandge.  where  he  signed  up  such  clients 
as  Alabama  Power.  Auburn  UnivcTsny.  and 
South  Central  Bell.  Two  years  ago  he  moved 
his  practice  to  Hogan  &  Haitson.  Not  bad  for 
a  kid  from  Birmingham.  House  s  career 
won't  be  hurt  by  the  fact  that  his  former 
Hogan  &  Hanson  panner.  Samuel  "Sandy  " 
Berger.  is  now  deputy  assistant  nauonal 
secumv  advucr. 


4J.  Tbooaa  M.  Rvm.  a  former  staff 

director  for  the  House  Energy  and  Com- 
merce Commnee.  Ryan  has  now  ir ,iiiinl  up 
wab  WUliara  OUakcr.  a  Ted  Kennedy  hnt- 
raaar.  and  Robcn  Leonard,  former  chief 
oouokI  of  the  Houtc  Ways  and  Means  Cocn- 
nuoce.  Ryan  is  a  principal  memoer  ot  the 
"Otngellbar.  "  He  defended  Sianlord  Uni- 
versity agamst  Dinaell's  charges  that  tte 
university  impiupeily  billed  miUnos  of 
doUais  to  the  feileral  govemmem. 

44.  John  RafladU.  McAuUffe.  Kelly  & 
Rafbdli.  Forauu  suddenly  has  simled  on 
Raflaelli.  His  memor.  Lloyd  Bentsen— for 
wtiom  he  worked  as  tax  and  trade  counsel 
in  llie  early  '80s— has  moved  into  die  Cabi- 
neL  And  RaffaelJi's  former  law  protessor 
and  fellow  Arkansan  Bill  Clinton  nas 
moved  into  the  White  House.  Raffaelli. 
who  already  lobbies  on  behalf  of  Turkey 
and  several  Texas  development  projects, 
should  see  hts  client  list  grtnv. 

45.  and  46.  Uoyd  Meeds  and  Kenneth 
Kay.  Preston  Gates  Ellis  &.  Rouvelas 
Meeds.  One  of  die  exceptna  to  the  rule 
dai  former  menibcit  make  die  worst  lob- 
byms  IS  Uoyd  Meeds,  who  represented 
western  Washington  State  in  Congress 
from  1963  to  1979.  Last  year  Chambers 
Development  Corporation  needed  some- 
ooe  to  fight  restrictions  on  interstate  shq>- 
nenis  of  gartage.  Who  better  dun  Meeds, 
who  gave  up  hu  scat  to  AI  Swift,  who  dies 
became  chairman  of  die  Energy  and  Com- 
merce subcommiDee  on  iransponauon  and 
hazardous  materials.'  Metds  t  parecr  Ken- 
neth Kay  tm  a  top  axle  to  Montana  Seaav 
Max  Baucus.  who  headed  a  sumlv  suocom. 
naiBeinUieSenae. 

47.  Alaa  WslfT.  Dewey  Ballantine. 
This  prcsugnus  New  York  Uw  firm  was 
represented  here  by  superlawyer  Joseph 
Califano.  who  has  moved  to  New  York  aixl 
left  the  firm  s  btoe-chip  client  roster  in  dc 
hands  of  Wolff,  a  top  US  trade  negotiator 
in  the  Carter  administration.  Wolff  is  die 
chief  lobbyist  tor  the  US  semiconduc-.or 
udustry.  With  high  tech  a  top  priority  for 
the  new  administration,  he  is  expected  lo 
be  froru  aixt  center. 

4S.  Lawrence  O'Brien  UI.  O'Brien 
Calio.  O'Brien,  son  of  die  former  postmas- 
ter general  and  Democratic  NationaJ  Com- 
mniee  chairman,  left  Dewey  Ballantine  in 
January  and  joined  forces  with  Nicholas 
Calio.  head  of  congressional  relations  in 
the  Bush  Whiu  House.  O'Brien,  wno  was 
a  top  tax  deputy  in  die  Treasury  Depan- 
mem  during  the  Carter  administration,  lob- 
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bies  for  Morgan  Stanley  and  Fannie  Mae 
on  tax  and  trade  matters. 

49.  and  50.  Christopher  O'Neill  and 
Andrew  Athy.  O'Neill  &.  Aihy.  His  father 
is  no  longer  speaker  of  the  House,  but  the 
folks  back  in  Beantown don't  forget  "Kip  " 
O'Neill.  His  panner  Andrew  Athy  is  a 
former  Massachusetts  assistant  attorney 
general  who  used  to  work  for  John  Dineell. 
Among  the  firms  clients  are  Massachu- 
setts General  Hospital,  the  Massacnusetts 
Port  .«iUthority.  and  the  New  Eneland 
Medical  Center.  If  Michael  Dukakis  had 
been  elected  in  1988.  O'Neill  and  Athy 
wouldn't  be  at  the  end  of  this  list.  □ 
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New  York  Times,  2/16/93 


All  Interests  Are  Special 


By  Thomas  Hale  Boggs  Jr. 

Washington 

Shakespeare's  "kill  all  the 
lawyers"  has  been  re- 
pUced  witl)  "kill  all  the 
lobbyists."  Journalists 
I  at  most  ma)or  pubUca- 
tions  have  joined  the 
chorus.  In  a  recent  editorial,  (or  ex- 
ample, this  newspaper  described  the 
"threat  that  corporate  influence  and 
big-time  lobbying  represent  (o  en- 
lightened populism  " 

I  agree  that  the  system  needs  to  be 
changed.  Campaign  finance  reform, 
stricter  lobtiying  disclosure  rules  and 
posi-«mploymeni  restrictions  for 
Government  officials  and  employees 
wouM  serve  the  democracy  welL  But 
few  commenutors  ever  stop  to  con- 
sider me  legitimate  role  lobbyists 
play  in  policy-making. 

Cniics  charge  that  the  use  of  lobby- 
ists by  special  interests  is  unfair,  that 
if  members  of  Congress  respond  to  the 
influence  of  special  interests,  they  are 
somehow  acting  contrary  to  the  bene- 
fit of  their  constituenu  as  a  whole. 

All  interests  are  special  and  every 
individual  and  organization  seeks  to 
advance  us  own  special  interests.  In 
the  last  quaner  of  1992  alone,  the 
House  Clerk  listed  more  than  6.000 
registered  lobbyists,  who  were  sup- 
ported bv  tens  of  thousands  of  addi- 
tional personnel.  These  individuals 
fight  lor  ihe  interests  of  40.000  regis- 
tered clients,  including  religious  or- 
ganizations, foreign  governments,  the 
Boy  Scouts,  doctors,  gamblmg  organi- 
zations, inal  lawyers,  consumers,  en- 
vironmental protectionists,  baseball 
players  —  ihe  list  goes  on  and  on. 

To  cue  a  few  of  my  firm's  activities. 
IS  It  unfair  to:  Lobby  for  Federal  as- 
sistance to  Chrysler  to  save  thousands 
of  |obs?  Seek  a  regulatory  structure  to 
keep  newspaper  publishers  from  be- 
ing forced  out  of  business  by  legal 
monopolies?  Help  defeat  a  coosutu- 
tional  amendment  on  flag  burning? 
Seek  legislation  making  it  easier  for 
homeless  people  to  vote? 

Lawyer-lobbyists  advocate  the  po- 
sition of  their  clients.  Our  first  role  is 
10  determine  the  proper  forum  —  the 
courts.  Congress  or  a  regulatory 
agencv  —  in  which  the  client  can  seek 
10  acnicve  its  goals. 

When  the  issue  involves  Congress. 
we  prepare  substantive  materials  ex- 
plaining the  issu*  ano  the  likely  im- 
pact on  the  member's  district:  How 
manv  lObs  are  at  stake?  What's  the 
iikeiv  impact  on  the  local  economy? 

Thomas  Hale  Boggs  Jr.  is  a  tawytr 
ana  looovisi. 


We  help  to  identify  and  mobilize  grass- 
roots consutuents  who  agree  with  our 
client's  position.  We  build  coaliuons 
among  these  diverse  groups. 

Facts  are  the  first  source  of  a  lob- 
byist's power.  Forty-three  percent  of 
House  members  have  served  less 
than  five  years.  Newspapers  cannot 
give  them  the  substantive  detail  they 
need.  Congressional  staffs  are  over- 
worked and  underpaid.  Lobbyists 
help  fill  the  information  vacuum. 

The  second  source  of  the  lobbyist's 
power  IS  money.  In  1992  House  races, 
inchxting  unctiniesied  seats,  major 
pany  candidates  spent  S369.000  on  av- 
erage. That's  less  than  SI  per  voter. 
Citizens  see  more  advertismg  for  ham- 
burgers and  beer  than  for  poliucal 
camlidates.  The  problem  with  the  cam- 
paign finance  system  lies  not  in  the 
arotMint  spent  but  in  the  mcursion  on  a 
member's  time  ihat  lund-raismg  en- 
tails. In  a  SSOO.OOO  campaign,  the  mem- 
ber may  have  to  make  4.000  phone  calls 
at  two  calls  per  comnbuuon  to  get  an 
average  contnbution  of  $250. 

Lobbyists  help  by  raising  money 
from  clients,  colleagues  and  allies. 
And  the  help  brings  influence,  connec- 
tions and  returned  phone  calls.  But 
anyone  can  give  or  raise  money.  A 
lawyer  cannot  t>ecome  a  truly  effec- 
tive lobbyist  without  strategic  skills 
and  information,  which  can  be  shared 


Lobbyists  play  a 

useful  role  in 
our  democracy. 


with  the  member  of  Congress. 

The  first  source  oi  power  —  facts  — 
IS  essential  to  the  democratic  pro- 
cess. The  second  —  fund-raising  —  we 
all  could  do  withouL  Meaningful  cam- 
paign finance  reform  would  reduce 
this  soun:e  of  power. 

To  take  the  lund-raismg  burden 
away  from  the  candidate,  and  with  it 


(he  need  to  rely  on  k>bbvisis'  assist- 
ance, we  should  strengthen  the  par- 
ties and  make  them  the  primary  re- 
cipients and  distntMitors  of  campaign 
funds.  We  could  begin  with  a  transi- 
tion penod  when  candidates  could 
raise  a  fixed  amount,  which  would  be 
matched  by  the  pany.  as  the  parties 
grew  stronger,  candidate  fund-rais- 
ing could  be  phased  out. 

Many  observers  advocate  public 
financing  and  permanent  campaign- 
spending  hmits  —  ill-advised  propos- 
als, in  my  opinion.  Public  financing 
requires  sp«idmg  limns,  and  such 
limits  would  proten  incumbents 
blessed  with  name  recognition,  frank- 
ing privileges  and  free  media  time. 
Voters  need  more  information,  not 
less.  Candidates,  particularly  chal- 
lengers, spend  money  to  get  their 
message  to  the  people. 

Other  reforms  are  neeoed.  Lobbying 
disclosure  rules  only  require  the  re- 
ponuig  of  meetmgs  with  a  member  of 
Congress  to  influence  him  or  her  about 
pending  legislation,  akmg  with  very 
limited  information  about  the  legisla- 
tion involved.  The  rules  should  be 
amended  to  mclude  conucis  with  exec- 
utive branch  officials.  A  central  reposi- 
tory should  be  maintained  with  uni- 
form reporting  requirements  for  all 
types  of  contacts.  More  detail  should 
be  required  on  the  subject  involved. 

Some  limitation  on  post-govern- 
ment employment  lobbying  should  be 
maintained.  But  the  restnction  can- 
not be  su  Draconian  as  to  limit  the 
taleni  available  to  the  legislative  and 
executive  branchts. 


A    third 

A 


third  source  of  lobbying 
power  has  waned 
with  time.  In  the 
I980's.  lobbvisis  were 
needed  to  bridge  the 
gap  of  divided  gov- 
ernment. On  occasions  when  gridlock 
was  overcome,  lobbyists  usually 
played  a  significant  role  in  bringing 
factions  of  the  two  panies  together. 
Conversely,  lobbyists  in  the  SO's  could 
use  gridlock  by  championing  parti- 
sanship in  order  to  obtain  the  opposi- 
tion of  the  White  House  or  Congress  to 
the  proposals  of  the  other  branch. 

But  the  Amencan  people  spoke 
clearly  in  November:  no  more  grid- 
lock. Public  officials  and  lobbyists 
alike  should  get  that  message. 

The  system  has  some  problems. 
Too  much  time  is  spent  raising  mon- 
ey, and  lobbyists  play  loo  important  a 
function  in  that  regard.  But  the  demo- 
crauc  process  worits  best  when  all 
"special  inieresis  "  are  heard  and  all 
information  is  available  to  policy- 
makers. Lobbyists  serve  an  impor- 
tant role  m  the  process.  C 
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FEDERAL  ELECTION  COMMISSION 

WASHINGTON.  DC.  20463 


March  23.  1993 


OFFICE  OF  THE  CHAIRMAN 

The  Honorable  John  Bryant,  Chairman 
House  Judiciary  Subcommittee  on 

Administrative  Law  and  Governmental  Relations 
2138  Rayburn  House  Office  Building 
Washington,  D.  C.  20515-6216 

Dear  Chairman  Bryant. 

In  response  to  your  letter  dated  March  15,  1993,  contained  herein  Is  the  prelimi- 
nary comment  of  the  Federal  Election  Commission  on  H.R.  823.  the  "Lobbying 
Disclosure  Act  of  1993." 

We  have  asked  our  legal  staff  to  review  the  bill  In  detail.  There  Is,  however,  a 
fundamental  Issue  that  can  be  addressed  now.  Specifically.  Congress  may  wish  to  con- 
sider placing  the  responsibility  for  administering  this  Act  with  the  Federal  Election 
Commission,  rather  than  the  Department  of  Justice.  There  are  several  benefits  to  be 
gained  by  this  approach. 

First,  the  Federal  Election  Commission  already  has  in  place  the  fundamental  ad- 
ministrative apparatus  to  handle  the  bill's  provisions  in  regard  to  reporting,  public 
disclosure,  advisory  opinions,  rulemaking  and  enforcement.  All  these  functional  activities 
are  requirements  for  regulating  campaign  finance,  and  we  already  have  developed  the 
type  of  staff  expertise,  procedures,  physical  plant,  and  information  technology  neces- 
sary to  meet  these  core  elements  of  the  bill.  While  incremental  resources  would  be 
needed  to  absorb  the  work  associated  with  a  new  and  large  regulated  community,  it 
would  probably  be  less  expensive  and  faster  than  developing  this  capability  largely  from 
scratch. 

Second,  many  of  the  providers  and  consumers  of  the  information  that  is  to  be 
reported  are  the  same  providers  and  consumers  of  campaign  finance  information.  In 
many  associations  and  corporations,  the  lobbying  function  and  the  political  action  com- 
mittee both  report  to  the  same  official,  often  the  Vice  President  for  Governmental 
Affairs.  Similarly,  many  of  the  reporters,  academics  and  public  interest  groups  that  wish 
to  track  lobbying  are  the  same  persons  who  track  campaign  finance  matters.  This  par- 
allel Is  recognized  in  the  bill  in  section  6.  which  r'*quires  the  proposed  Department  of 
Justice  Office  of  Lobbying  Registration  and  Public  Disclosure  to  set  up  computer 
systems  "compatible  with  computer  systems  developed  and  maintained  by  the  Federal 
Election  Commission...  (so)  that  information  filed  in  the  two  systems  can  be  readily 
cross-referenced...."  It  strikes  us  as  easier  for  all  concerned  if  all  interested  parties  can 
deal  with  one  agency  with  familiar  faces  and  consistent  rules  and  procedures. 
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We  wish  to  emphasize  that  the  Commission  Is  not  anxious  to  take  on  this  new 
responsibility  If  the  additional  funding  and  staffing  necessary  to  do  the  job  correctly 
would  not  be  provided.  We  are  now  experiencing  extremely  heavy  workloads  and 
strained  resources  with  our  existing  mission.  That  said,  we  offer  this  comment  In  the 
hope  that  It  will  enable  your  Subcommittee  to  consider  an  option  that  might  produce  a 
more  economical  and  efficient  result. 

If  the  Subcommittee  Is  receptive  to  this  general  approach,  please  let  me  know.  If 
you  will  be  requesting  us  to  testify  at  your  hearing  on  March  31,  1993,  or  at  a  later 
date,  we  would  appreciate  as  much  advance  notice  as  possible. 

Sincerely, 


Scott  E.  Thomas 
Chairman 
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Testimony  of  the  Native  American  Rights  Fund 

Concerning  H.R.  823  -  Lobbying  Disclosure  Act  of  1993 

Submitted  to  the  House  Judiciary  Committee 

Subcommittee  on  Administrative  Law  and  Governmental  Relations 

April  12,  1993 

The  Native  American  Rights  Fund  (NARF)  is  a  nonprofit,  law 
firm  established  in  1970  to  provide  legal  representation  to  Indian 
tribes  (both  federally  recognized  and  non-federally  recognized 
tribes)  and  individual  Indians  on  a  national  level.  NARF 
represents  its  clients  in  litigation  involving  treaties,  federal 
statutes  and  regulations,  and  other  federally  protected  rights. 
The  selection  of  NARF's  caseload  is  guided  by  five  priorities:  (1) 
The  Preservation  of  Tribal  Existence,  (2)  The  Protection  of  Tribal 
Resources,  (3)  The  Promotion  of  Human  Rights,  (4)  Accountability  of 
Governments,  and  (5)  The  Development  of  Indian  Law.  All  Indian 
tribes  and  groups  and  individual  Indians  are  eligible  for  NARF's 
services  as  long  as  the  issue  involved  is  an  Indian  law  issue 
within  one  of  NARF's  priorities. 

There  are  times  when,  in  addition  to  its  litigation  role,  NARF 
must  direct  its  client  representation  and  advocacy  efforts  to  the 
legislative  and  administrative  forums  of  the  federal  government. 
Influencing  legislation  and  engaging  in  communications  with  the 
Executive  Branch  in  order  to  improve  government  programs  and 
policies  established  for  the  benefit  of  American  Indians  and  Alaska 
Natives  are  appropriate  and  legitimate  activities  for  a  nonprofit 
organization  such  as  NARF.  Existing  federal  statutes  and 
regulations  pertaining  to  nonprofit  organizations  reflect  this  fact 
and  already  impose  significant  restrictions  and  requirements  on 
lobbying  activities  by  nonprofit  organizations  (see  26  U.S.C.  4911, 
26  CFR  1.501(h)  and  26  CFR  56.4911). 

NARF  believes  that  H.R.  823  should  be  amended  as  described 
below.  Adoption  of  these  amendments  will  both  satisfy  the  public 
policy  premises  of  the  bill  and  protect  the  constitutional  right  of 
the  people  of  the  United  States,  including  American  Indians  and 
Alaska  Natives,  to  petition  Congress  for  redress  of  grievances,  to 
express  their  opinions,  and  to  provide  important  information  to 
elected  officials.  Accordingly,  NARF  strongly  urges  the 
Subcommittee  to  amend  H.R.  823  in  the  following  ways: 

1.  Amend  the  definition  in  the  bill  of  "public  official"  to 
include  "tribal  organization"  immediately  after  the  term  "Indian 
tribe",  and  provide  that  the  definition  of  Indian  tribe  and  tribal 
organization  shall  be  the  same  as  the  definitions  of  those  terms  in 
the  Indian  Self-determination  and  Education  Assistance  Act,  25 
U.S.C.  450b. 

This  amendment  would  accord  Indian  tribes  and  tribal 
organizations  the  same  treatment  provided  in  the  bill  for  State  and 
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state  organizations,  and  conform  the  definitions  of  the  terms  to 
those  which  are  traditionally  and  routinely  used  by  Congress  in 
other  legislation. 

2.  Amend  the  bill  to  conform  the  definitions  of  "lobbying 
activities"  and  "lobbying  contacts"  to  the  Internal  Revenue  Code 
definition  of  "influencing  legislation"  for  purposes  of  the 
application  of  H.R.  823  to  organizations  exempt  from  tax  under 
sections  501(c)(3)  of  the  Internal  Revenue  Code. 

This  amendment  would  avoid  the  imposition  on  nonprofit 
organizations  of  a  second  set  of  complex  laws  and  regulations 
concerning  lobbying.  The  current  Internal  Revenue  Code  regulations 
adequately  disclose  lobbying  activities  of  nonprofit  organizations 
without  unduly  burdening  the  nonprofits  or  inhibiting  them  from 
participating  in  government. 

3.  Amend  the  bill  to  clarify  the  incidental  activity  exclusion  in 
the  definition  of  "lobbyist"  for  employees  lobbying  directly  on 
behalf  of  their  employer  by  providing  that  an  employee's  lobbying 
activities  will  be  treated  as  incidental  and  not  significant  if  the 
employee  devotes  less  than  10%  of  his  time  to  lobbying  activities. 

This  amendment  would  establish  a  standard  not  currently 
contained  in  the  bill  for  determining  when  an  employee's  lobbying 
activities  are  "incidental"  or  "significant".  Failure  to  provide 
such  an  objective  test  for  determining  when  lobbying  activities  are 
incidental  or  significant  will  result  in  unnecessary  confusion  and 
disparate  interpretations  by  persons  and  groups  intended  to  be 
covered  under  the  act. 


4.  Amend  the  bill  to  increase  the  semi-annual  expenditure 
threshold  from  $1,000  to  $10,000. 

This  amendment  would  provide  a  more  realistic  expenditure 
threshold  particularly  for  the  small,  local  charities  who  choose  to 
petition  Congress  and/or  the  Executive  Branch  concerning  public 
policy  issues  important  to  their  missions. 

5.  Amend  the  bill  to  provide  that  the  administration  and 
enforcement  arm  for  the  bill,  the  Office  of  Lobbying  Registration 
and  Public  Disclosure,  be  placed  within  the  lederal  Election 
Commission  rather  than  the  Department  of  Justice. 

We  do  not  believe  it  is  warranted  for  the  administration  and 
enforcement  of  this  bill  to  be  placed  within  the  Federal 
government's  lead  law  enforcement  agency,  and  that  such  a  placement 
has  the  potential  for  intimidating  legitimate  advocacy  activities. 
Further,  by  letter  dated  March  23,  1993  to  this  Subcommittee,  the 
Federal  Election  Commission  (FEC)  has  indicated  its  capabilities 
and  willingness  to  take  on  the  responsibilities  envisioned  in  H.R. 
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823.  We  believe  the  FEC's  letter  should  be  accorded  significant 
consideration  as  you  deliberate  on  the  terms  of  the  bill. 

6.  Amend  the  bill  to  extend  the  filing  deadline  for  initial 
registrations  and  semi-annual  reports  from  30  to  90  days. 

There  is  a  significant  potential  that  the  administration  of 
this  bill  will  result  in  a  paperwork  nightmare,  and  the  collection 
and  compilation  of  the  information  required  by  the  bill  is  likely 
to  be  a  very  difficult  and  complex  task.  As  such,  the  reporting 
period  established  in  the  current  bill  appears  very  unrealistic  and 
needs  to  be  extended. 

7.  Amend  the  bill  to  eliminate  the  requirement  that  semi-annual 
reports  amend  and  update  the  description  reported  in  the  initial 
registration  statement  as  to  the  general  issue  areas  and  specific 
issues  with  respect  to  which  the  registrant  has  lobbied  or  expects 
to  lobby. 

We  believe  that  the  requirement  for  amending  and  updating 
general  issue  areas  and  specific  issues  on  which  the  registrant 
expects  to  lobby  is  unnecessarily  burdensome  and  redundant  and 
should  be  revised. 
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Statement 
of 
Wright  H.  Andrews,  Jr. 

on 

H.  R.823 

the 

"Lobbying  Disclosure  Act  of  1993" 
Submitted  to 

The  Subcommittee  on  Administrative  Law  and  Government  Relations 

of  the 

House  Judiciary  Committee 

March  31,  1993 


Introduction 

This  statement  is  being  submitted'  in  connection  with  the  Subcommittee's  hearing  on  H.  R. 
823,  the  "Lobbying  Disclosure  Act  of  1993,"  recently  introduced  by  Chairman  Bryant.  My  name 
is  Wright  H.  Andrews,  and  I  am  a  partner  in  the  Washington,  D.C.  law  firm  of  Butera  &  Andrews. 
My  experiences  during  twenty  years  of  dealing  with  the  Federal  Regulation  of  Lobbying  Act  have 
left  me  no  doubt  that  the  present  law  should  be  replaced.  The  existing  law  is,  as  the  Justice 
Department  has  characterized  it,  'ineffective,  inadequate  and  unenforceable,"  Prior  Congressional 
hearings  and  reports  have  repeatedly  confirmed  the  law's  critical  defects.  Therefore,  I  will  not 
herein  direct  my  comments  to  restating  such  shortcomings,  but  will  instead  fociis  on  the  positive — 
the  commendable  reform  efforts  in  H.  R.  823  (and  the  parallel  Senate  bill  introduced  by  Senator 
Levin) — and  I  will  highlight  several  areas  where  I  believe  that  Congress  should  consider 
strengthening  the  bill's  provisions. 


I  am  offehng  cbae  commeno  from  my  penpectivc  as  an  individual  wfao  was  lobbied  when  I  was  employed  from  1973-197S  as  the  Cbief 
Ugislalive  AsBstant  to  a  U.S.  Seoator,  and  as  an  attorney  in  private  practice  who  has  lobbied  extensively  oo  many  isuea  for  over  IS  yean.  While 
I  hope  that  many  othen  with  coocur  with  my  views  oo  theae  issuea,  I  know  that  some  colleagues  and  organizations  will  differ  with  certain  o(  my 
ooounents.  Thus,  I  must  empbasiB  that  this  statement  is  intended  to  repreaeai  only  my  own  personal  views,  and  should  not  be  taken  as  being  made 
oo  behalf  of,  or  as  necessarily  reflecting  the  poaiiioos  of,  any  organization  that  I  am  affiliated  with,  my  law  firm  or  any  client  or  other  party. 
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Lobbying  Activities  Are  Legitimate  And  Necessary.  But  Greater  Public  Disclosure 
Would  Increase  Public  Awareness  And  Confidence 

Lobbying  has  been  subjected  to  an  unusually  high  degree  of  criticism  recently,  particularly 
from  some  in  politics  and  the  media.  Such  "lobbyist  bashing"  may  be  politically  expedient  for  some 
politicians — it  may,  for  example,  tend  to  deflect  attention  away  from  the  actions  or  inactions  of 
those  who  are  attacking  lobbyists  and  be  a  useful  political  technique  for  advancing  their  own 
agendas — but  most  of  these  attacks,  which  tend  to  be  general  and  amorphus,  simply  are  not 
justifiable  and  can  not  be  substantiated.  When  one  presses  the  question  of  what  specifically  are  the 
problems,  critics  tend  to  have  great  difficulty  in  proving  their  case.  First,  they  are  confronted  with 
the  fact  that  lobbying  per  se  is  not  improper  or  immoral.  It  is  simply  advocating  parties'  views  and 
educating  policy  makers  on  how  particular  policies  may  impact  on  particular  parties.  Yes,  it  is 
representing  "special  interests"  because  every  interest  is  "special"  and  unique,  and  under  our 
democratic  system  and  Constitutional  guarantees  of  free  speech,  all  of  these  interests  thankfully 
have  the  right  to  express  their  views  and  to  explain  their  "special  problems"  and  concerns.  Next, 
critics  find  that  they  are  hard  pressed  to  identify  specific  general  lobbying  practices  that  are  abusive 
or  improper.  In  essence,  we  find  that  most  criticisms  are  based  on  misunderstanding  and 
misperceptions  instead  of  actual  substantive  abuses. 

Such  misperceptions,  however,  have  created  much  public  mistrust  of  lobbying  and  of  many 
governmental  decisions.  Even  though  lobbying  per  se  is  not  bad — quite  to  the  contrary,  it  is  a 
legitimate  and  necessary  part  of  our  governmental  process — and  specific  lobbying  practices 
generally  are  not  improper,  greater  public  awareness  of  what  is  occurring  with  respect  to  lobbying 
is  essential.  The  current  disclosure  law,  which  has  been  on  the  statute  books  since  the  1940's, 
simply  does  not  provide  for  adequate  public  awareness  regarding  lobbying,  and  it  fosters  public 
misunderstandings.  Reform  of  this  law  is  long  overdue,  and  Congress  should  delay  action  no  longer. 

Public  disclosure  of  lobbying  efforts  is  the  key  to  increasing  public  confidence  in  the  integrity 
of  government  and  of  the  lobbying  profession.  It  is  in  this  context  that  I  therefore  strongly  support 
efforts  such  as  H.R.  823  that  would  enhance  public  disclosure  and  awareness  regarding  lobbying. 
Such  efforts  to  reform  our  lobbying  disclosure  laws  are  where  Congress  and  the  Qinton 
Administration  should  be  focusing  attention  (instead  of  pursuing  misguided  initiatives  to  limit  the 
tax  deductibility  of  lobbying  expenses,  which  clearly  are  legitimate,  necessary  business  expenses  that 
should  remain  deductible). 

While  those  of  us  who  advocate  clients'  interests  before  Congress  and  the  Executive  Branch 
may  face  some  add'Honal  compliance  burdens,  a  properly  balanced  lobbying  disclosure  bill  will  be 
good  for  the  lobbying  profession.  H.  R.  823  can  serve  as  a  viable  legislative  framework  for  crafting 
such  a  measure. 
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Areas  Where  CoiH!ress  Should  Consider  Strengthening  H.  R.  823 

In  many  respects,  H.  R.  823  appears  to  strike  a  reasonable  and  fair  balance  between  the 
public's  right  to  know  and  lobbying  registrants'  need  to  avoid  unduly  burdensome  reporting 
requirements  and  to  freely  exercise  their  First  Amendment  rights.  However,  the  bill's  disclosure 
requirements  might  be  strengthened  in  certain  respects.  I  believe  that  it  is  essential  that  any  new 
lobbying  disclosure  statute  must  provide  truly  meaningful  public  disclosure.  In  that  regard,  I  simply 
do  not  believe  that  listing  that  a  lobbyist  is  representing  a  particular  party  on  an  issue  and  that  a 
certain  amount  of  money  is  being  expended  on  the  efforts  is  adequate.  More  can  and  should  be 
disclosed  regarding  who  specifically  is  being  contacted  and  more  general  information  might  be  given 
concerning  what  those  contacts  may  involve. 

In  particular,  I  would  call  the  Subcommittee's  attention  to  the  following  three  areas  where 
additional  disclosures  may  be  called  for: 

(1)  Disclosing  Contacts  With  Particular  Senate  &  House  Offices  -  Most  importantly  with 
respect  to  lobbying  the  Legislative  Branch,  H.  R.  823  only  calls  for  a  "statement  of  the 
Houses  and  Committees  of  Congress"  contacted.  As  introduced,  this  bill  docs  not  appear 
to  require  a  lobbyist  to  identify  particular  Senate  or  House  Members  or  their  personal  staffs 
that  are  contacted  during  a  lobbying  campaign.  Quite  frankly,  such  contacts  frequently  are 
the  heart  of  the  lobbying  process,  and  it  is  precisely  such  contacts  that  should  be  publicly 
disclosed  in  at  least  a  general  manner.  For  example,  lobbyists  frequently  work  through  a 
Senate  or  House  member  who  may  be  concerned  with  an  issue,  but  who  does  not  serve  on 
the  Committee  with  legislative  jurisdiction  over  the  issue.  H.  R.  823  does  not  appear  to 
require  that  these  key  lobbying  contacts  be  disclosed  Without  such  a  disclosure 
requirement,  I  believe  that  any  new  disclosure  statute  would  be  fatally  flawed.  Reporting 
requirements  can  be  drafted  in  a  manner  that  is  not  unduly  burdensome  while  still  disclosing 
that  particular  House  and  Senate  offices  have  been  contacted.  In  my  view,  this  could  be 
done  without  causing  an  unwarranted  disclosure  of  lobbying  strategies. 

(2)  Quarterly  Reporting  to  Avoid  "Stale"  Disclosures  -  Likewise,  Congress  should  consider 
requiring  quarterly  instead  of  semiannual  reporting  as  now  proposed  in  H.  R.  823.  Present 
law  requires  quarterly  disclosure.  Given  the  pace  at  which  political  decisions  are  often 
made,  much  of  the  benefit  of  public  disclosure  might  be  lost  if  disclosures  could  cover 
actions  over  six  months  old.  On  the  other  hand,  monthly  reporting  would  be  too 
burdensome.  Thus,  the  current  law's  approach  of  quarterly  reporting  seems  to  strike  a  more 
reasonable  balance. 

(3)  Disclosing  Linkages  With  Campaign  Finance  Activities  -  Public  officials  and  lobbyists 
frequently  tend  to  be  extremely  sensitive  when  public  attention  is  focused  on  the  links  that 
might  exist  between  certain  legislative  decisions  and  campaign  contributions.  Therefore,  it 
is  not  surprising  that  this  troubling  issue  is  not  addressed  in  H.  R.  823.  Yet,  if  the  realities 
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of  today's  federal  legislative  and  lobbying  processes  are  to  be  adequately  disclosed,  it  would 
seem  that  Congress  should  consider  requiring  more  disclosures  concerning  how  parties  who 
lobby  Members  also  contribute  to  and  raise  funds  on  behalf  of  many  such  Members. 
Obviously,  this  is  a  difCcult  issue,  but  some  additional  disclosures  could  be—and  probably 
should  be — made  in  this  area. 


Let  me  hasten  to  say  that  while  H.  R.  823  might  be  strengthened  in  these,  and  perhaps  other 
respects,  it  is  critical  that  as  refinements  are  made.  Congress  should  not  tilt  the  balance  too  far 
toward  additional  restrictions  which  would  be  unnecessary  and  unduly  burdensome.  For  example, 
Congress  should  not  require  lobbyists  to  provide  a  detailed  disclosure  of  the  time  and  nature  of 
every  contact  with  specific  Members'  offices.  Any  such  requirement  would  clearly  be  unnecessary 
and  "overkill." 

Support  for  Key  Concepts  in  H.  R.  823 

H.  R.  823  clearly  would  make  many  significant  improvements  in  lobbying  disclosure 
requirements.  In  particular,  I  wish  to  voice  support  for  the  following  three  key  concepts  embodied 
in  this  legislation: 

(1)  Clarifying  &  Expanding  the  Scope  of  Activities  Deemed  to  be  "Lobbying"  -  The  Bryant  bill 
includes  two  fundamental  concepts  that  Congress  should  adopt  concerning  what  constitutes 
lobbying  activity  that  triggers  registration  and  reporting.  First,  it  would  expand  the 
disclosure  law  to  apply  to  lobbying  contacts  with  both  the  Executive  and  Legislative 
Branches  of  our  federal  government.  Without  question,  many  of  us  who  are  professional 
advocates  on  various  matters  do  frequently  "lobby" — in  that  we  seek  to  influence 
governmental  policies  or  positions  on  matters— before  Congress  and  the  Executive  Branch, 
and  reasonable  public  disclosure  should  be  made  in  both  cases.  Second,  the  bill  makes  it 
clear  that  lobbying  activities  include  the  preparation,  planning,  research,  grassroots  contacts 
and  other  background  activities  that  are  undertaken  in  direct  support  of  lobbying  efforts. 
Such  activities  are  an  integral  part  of  the  lobbying  process — and  often  involve  the  most 
significant  lobbying  costs — and  disclosiu-e  would  be  woefully  inadequate  if  the  new  law  failed 
to  cover  such  activities. 

(2)  Consolidating  Filings  &  Administration  -  H.  R.  823  also  would  consolidate  filing 
requirements  with  respect  to  the  current  lobbying  disclosure  statute,  the  Foreign  Agents 
Registration  Act  (FARA)  and  the  so-called  Byrd  Amendment  From  a  lobbyist's 
perspective,  being  able  to  consolidate  filings  ("one  stop  shopping")  will  be  very  helpful. 
Moreover,  the  bill's  approach  of  having  the  Office  of  Lobbying  Registration  and  Public 
Disclosure  issue  rules,  regulations  and  guidance  for  lobbyists,  including  advisory  opinions, 
should  make  the  requirements  much  clearer  and  thereby  facilitate  compliance.  Enforcing 
compliance  by  civil  penalties,  instead  of  criminal  penalties,  also  will  lead  to  a  more  workable 
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disclosure  system.  However,  the  proposed  civil  penalty  structure  seems  excessive.  For 
example,  allowing  fines  of  up  to  $10,000  "in  the  case  of  a  minor  noncompliance"  is  not 
merited.  The  emphasis  of  this  law  should  be  on  disclosure  and  achieving  compliance.  It 
should  not  be  drafted  so  as  to  allow  undue  penalties  to  be  imposed. 

(3)  Avoiding  Unnecessary  Reporting  &  Compliance  Burdens  -  The  general  information  required 
for  registration  and  reporting  purposes  by  Section  4  of  H.  R.  823  (e.g.,  names  of  the 
registrant,  the  client,  the  bill  numbers,  etc.)  should  be  disclosed,  and  this  generally  can  be 
done  without  any  difficulty.  Most  significantly,  Chairracm  Bryant's  legislation  adopts  a 
reasonable — and  perfectly  adequate — approach  of  reporting  good  faith  estimates  of  lobbying 
income  and  expenses  by  ranges  or  categories  of  value.  This  concept  will  significantly  reduce 
compliance  burdens,  while  still  ensuring  meaningful  public  disclosure. 


In  summary,  I  urge  that  Congress  act  to  pass  a  strong,  but  balanced  new  lobbying  disclosure 
law.  H.  R.  823  has  many  commendable  provisions,  which  I  endorse,  but  it  can  and  should  be 
strengthened  to  provide  more  effective  public  disclosure.  Such  disclosure  is  needed  in  order  to 
increase  public  confidence  in  the  integrity  of  government  and  in  the  lobbying  profession. 

I  would  be  pleased  to  give  the  Subcommittee  more  detailed  comments  on  specific  legislative 
provisions  as  you  move  forward  on  this  important  issue  if  you  believe  that  such  comments  would 
be  helpful.  Please  feel  free  to  contact  me  at  Suite  502, 1275  Pennsylvania  Ave.,  NW,  Washington, 
DC  20004  (Phone:  202-347-6875). 
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Hovise  Judidary  Committee 
Subcommittee  on  Administrative  Law  and 
Governmental  Relatioru 
B  351A  Raybum  House  Office  Building 
Washington  DC  20515 

Dear  Honorable  Members  of  the  Subcomouttee: 

Regarding  RR.  823,  the  Lobbying  Disclosure  Act  of  1993,  sponsored  by 
Congressman  John  Bryant,  I  suggest  that  charities  be  permitted  to  submit 
to  the  proposed  office  of  Governmental  Ethics  in  the  Department  of  Justice 
the  same  information  on  lobbying  they  now  submit  to  the  IRS  in  lieu  of 
the  infonnation  required  by  the  proposed  legislation 

As  a  public  charity,  the  National  Commimity  AIDS  Partnership  is  already 
required  to  disclose  to  anyone  our  IRS  990  Form  which  includes 
ir\rormation  about  our  lobbying  expenditxues.  The  existing  tax  law 
disclosure  requirement  provides  the  public  with  suBSdeztt  information,  and 
an  additional  burden  on  our  organization  does  not  seem  justified. 

In  fact,  there  is  no  evidence  that  charities  are  coxKeallng  lobbying  axui 
associated  costs  from  Congress  or  the  public.  This  bill  would  only  add 
additioiul  record  keeping  wittiout  accomplishing  any  purpose. 

Thank  you  for  your  cox\sideration. 
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Sincerely, 


lOiMMs/nr^ 


Paula  Van  Ness 
Executive  Director 
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Working  for  the  Nature  of  Tomorrow. 

/JATIONAL  WILDLIFE  FEDERATION,  1400  Sixteenth  Street,  N.W,  Washington,  DC.  20036-2266    (202)  797-6800 

Office  of  the  President 

April  21.  1993 

The  Honorable  John  Bryant,  Chair 

Subcommittee  on  Administrative  Law  and  ad.:i      -.  .-  --, 

Governmental  Relations  '      i   -    j,-.; 

Committee  on  the  Judiciary 
U.  S.  House  of  Representatives 
Washington,  DC    20515 

Dear  Mr.  Chairman: 

•    This  letter  is  submitted  for  the  record  of  the  hearing  held  March  31,  1993,  on  H.R.  823, 
the  Lobbying  Disclosure  Act  of  1993.  In  considering  this  legislation,  the  Judiciary 
Committee  will  face  a  number  of  issues  that  bear  directly  on  citizen  participation  in  the 
policy-making  processes  of  the  Federal  government   H.R.  823  makes  a  good  start  at 
rationalizing  several  of  the  fragmented  elements  of  current  law  governing  disclosure  of 
lobbying.    As  introduced,  however,  the  bill  contains  many  provisions  that  will  burden 
and  deter  public  input  from  the  very  citizens  whom  government  is  intended  to  serve.  We 
urge  the  committee  to  proceed  with  care  and  precision  to  report  a  bill  that  achieves  the 
public  interest  in  disclosure,  without  imposing  disproportionate  administrative,  financial, 
or  legal  risks  on  non-profit  citizen  groups  who  may  seek  to  influence  Federal  decision- 
makers on  matters  of  public  policy. 

I  strongly  recommend  that  the  committee  consider  amendments  to  H.R.  823  in  each  of 
the  following  areas: 

1.  The  routine  administration  oflobbying  registration  should  be  housed  outside  the 
Department  of  Justice.   The  committee  should  not  overlook  the  chilling  effect  upon 
citizens  of  registration  with  the  Department  of  Justice,  an  agency  given  broad  powers  to 
write  and  rewrite  binding  regulations,  conduct  investigations,  and  impose  penalties.  We 
reconunend  that  an  agency  less  susceptible  to  partisan  excess,  such  as  the  General 
Accounting  Office  or  the  Federal  Election  Commission,  be  charged  with  administration 
of  this  statute.  A  more  appropriate  role  for  the  Department  of  Justice  would  be  to  act 
upon  potential  violations  referred  to  it  by  the  administering  agency. 

2.  New  lobby  disclosure  requirements  should  be  more  carefully  harmonized  with 
the  recently  revised  lobby  disclosure  regulations  of  the  Internal  Revenue  Service  for 
non-profit  organizations.   Non-profit  groups  with  501(c)(3)  tax  status  arc  currendy 
subject  to  40  pages  of  IRS  regulations  which  establish  reporting  obUgations  for  all  direct 
and  grass  roots  lobbying  activity.  The  IRS  generally  excludes  Executive  Branch 
contacts,  while  including  lobbying  on  state  and  local  legislation.    Non-profits  ought  not 
be  burdened  by  conflicting  sets  of  financial  disclosure  requirements.  H.R.  823  is 
ambiguous  regarding  the  requirements  of  501(c)(3)  organizations  to  report  financial 
information  on  Executive  Branch  lobbying.  We  urge  the  committee  to  limit  Executive 
Branch  disclosure  requirements  for  501(c)(3)'s  to  contacts  now  subject  to  the  Byrd 
Amendment  in  current  law,  and  to  allow  information  submitted  to  the  IRS  to  satisfy  all 
financial  disclosure  requirements  contenplated  by  the  bill  for  such  groups. 
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3.  The  threshold  of  $1000  per  six-month  period  for  exclusion  from  the  bill's 
registration  and  reporting  requirements  is  far  too  low.  Many  small  organizations  will 
find  that  their  combination  of  salaries  and  expenses  allocated  to  lobbying  exceeds  this 
level.  This  threshold  takes  on  even  more  significance  because  the  bill's  definition  of 
"lobbyist"  is  admittedly  subjective.  We  urge  the  committee  to  raise  this  exclusion  to  at 
least  $10,000,  and  keep  the  focus  of  the  bill  on  the  moneyed  interests  who  seek  influence, 
rather  than  the  citizen  groups  of  modest  means,  for  whom  the  burdens  of  compliance  will 
be  disproportionately  large.  Additionally,  whatever  threshold  is  selected  by  the 
committee  should  be  indexed  for  inflation. 

4.  Lobbying  by  state  and  local  public  officials  should  be  subject  to  the  registration 
and  reporting  requirements  of  the  bill.  State  and  local  officials  are  frequently  involved 
in  lobbying  activities,  either  alone,  through  trade  associations,  or  in  coalitions  with 
private  sector  interests.  Unelected  public  bodies,  such  as  port  authorities,  water  agencies, 
solid  waste  districts,  public  power  agencies,  and  airport  authorities  typically  have  access 
to  considerable  funds  with  which  to  wage  lobbying  campaigns,  and  are  often  involved  in 
environmentally  debatable  undertakings.  Lx)bbying  activity  by  public  officials  that 
otherwise  meets  the  criteria  laid  out  in  the  bill  should  be  subject  to  disclosure. 

5.  The  effective  date  for  compliance  with  the  bill  should  follow  the  promulgation  of 
final  rules  for  its  administration.  As  introduced,  RR.  823  would  require  draft  rules  to 
be  proposed  within  270  days  of  enactment,  while  most  provisions  of  the  bill  would  go 
into  effect  one  year  after  the  date  of  enactment  So  many  issues  are  left  to  administrative 
determination  through  the  rulemaking  process  that  this  timetable  appears  to  be  both 
imiealistic  and  impractical.  Organizations  and  individuals  should  have  at  least  one  year 
to  become  familiar  with  the  requirements  of  the  program,  as  contained  in  final  rules,  to 
enable  them  to  establish  the  internal  procedures  necessary  to  comply  in  good  faith. 

6.  The  archival  responsibilities  of  registrants  should  be  clearly  limited  by  the  bill. 

Just  as  lobbying  activities  would  be  subject  to  timely  disclosure  under  the  bill,  so  should 
the  compliance  activities  by  the  administering  agency  be  undertaken  in  a  timely  manner. 
Registrants  should  not  be  required  to  maintain  records  for  more  than  three  years,  nor  be 
compelled  to  demonstrate  compliance  over  a  period  longer  than  the  three  most  reecent 
years. 

Thank  you  for  your  consideration  of  these  views. 


JDH:eo 


Sincerely, 
JAY  D.  HAIR 


cc:  The  Honcffable  George  Gekas 

Michaux  Nash,  Jr.,  President,  Spwtsmen  Consenrationisls  of  Texas 
Alan  Allen,  Executive  Director,  Sportsmen  Conservationists  of  Texas 
Russell  Hyer,  Regional  Executive,  Nati(mal  Wildlife  Federation 
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